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[ Filed October 6, 1960] 


IN THE 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


WBEN, INC. 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS 
COMMISSION, 


Appellee. 


ewe ww ws Sw We 


NOTICE OF APPEAL 
AND 
STATEMENT OF REASONS THEREFOR 


I. Notice of Appeal 


WBEN, Inc., licensee of standard broadcast station WBEN, Buffalo, 
New York, hereby gives notice of appeal to this Court from a Public 


Notice of the Federal Communications Commission (Public 
Report No. 3598) released September 8, 1960 granting the 
TheMonocacy Broadcasting Company, File No. BP-13135, 


Notice-93430, 
application of 
to increase 


the daytime power and change the daytime antenna system of standard 


broadcast station WFMD, Frederick, Maryland. 
This appeal is taken and this notice is given pursuant 


to Sections 


402(b) and 402(c) of the Communications Act of 1934, as amended, 66 


Stat. 718 (1952), 47 USCA 402(b) (c) (Supp. 1959) and Rule 


37 of the Rules 


of this Court. WBEN, Inc. is the holder of a station license which has 
been modified and is a person aggrieved by this action complained of 
within the meaning of Sections 402(b) (5) and (6) of the Communications 


Act of 1934, as amended. 


2 


II. Nature of the Proceeding 
The proceedings leading to the grant complained of in this appeal 


commenced with the filing by The Monocacy Broadcasting Company of 
an application (BP+13135) to increase the daytime power of Radio Station 
WFMD which now operates in Frederick, Maryland on the frequency 930 
ke with 1000 watts|directional antenna at night, to 5000 watts utilizing a 
separate directional antenna, daytime. 

Appellant's Radio Station WBEN operates in Buffalo, New York, on 
930 kc. with 5000 watts power, utilizing a directional antenna at night. 


On May 26, 1960, appellant filed a petition to designate the 


Monocacy application for hearing on the basis of Section 316 (a) of the 
Communications Act of 1934, as amended, 47 USCA 316(a) (Supp. 1959) 
which in essence states that a license cannot be modified without a hear- 
ing. Appellant alleged, and it submits rightly so, that it would receive 
interference from the grant of the Monocacy application amounting to a 
modification of its license and consequently it was entitled to intervene 
in a hearing on the application and participate as a party. The engineer- 
ing data submitted by Appellant showed that if WFMD operated prior to 
sunrise with its applied-for daytime facilities (as permitted by Sec. 3.87 
of the Commission's Rules), it would cause objectionable interference to 
an area of 2,332 square miles where 443, 294 persons reside and who 
now receive primary interference-free service from Station WBEN. 
This is approximately 35 percent of the population served by WBEN with- 
in its 2.5 mv/m normally protected (and interference-free) contour. 

On June 6, 1960 Monocacy filed an opposition to the petition to 
designate its application for hearing. 

The Commission granted the Monocacy application on September 7, 
1960, giving public notice thereof the following day. On that same day 
the Commission wrote appellant a letter, a copy of which is attached 
hereto. This letter denied appellant's request for a hearing. 


1/ 


— Hereinafter referred to as Monocacy. 
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Ill. Reasons Upon Which Appellant Intends to Rely 


The construction permit granted to Monocacy includes the Rules 


and Regulations of the Commission 2 Thus, the authorization to Mono- 


cacy isapre-sunrise authorization under Sec. 3.87 and the undenied 


interference caused to WBEN by this authorization modifies the latter's 


license without a hearing as required by Section 316 (a) of the Communi- 


cations Act of 1934, as amended. 


IV. Prayer for Relief 
THEREFORE, Appellant prays that this Honorable C 


ourt set aside, 


vacate, annul, and determine to be invalid the action of the Federal Com- 


munications Commission taken September 8, 1960, granting, without 


hearing, the application of The Monocacy Broadcasting Company to in- 


crease daytime power and change the antenna system of station WFMD, 


Frederick, Maryland; remand the case to the Commission with direc- 


tions to carry out the judgment of this Court, and grant such other and 


further relief as to this Court may seem just and proper. 


Respectfully submitted, 


/s/ Frank U. Flet 
Frank U. Fletcher 


Counsel for Appellant 


Of Counsel: 


Spearman and Roberson 
1023 Munsey Building 
Washington, D. C. 
Phone: ME 8-0023 


Date: October 6, 1960 


SS 
2 FCC Form No. 352, Rev. January 1951, the form us 


her 


ed to issue 


Standard Broadcast Station Licenses, states as follows: "Subject to the 


provisions of the Communications Act of 1934, subsequent 


Acts, and 


Treaties, and Commission Rules made thereunder, and further subject 


to the conditions set forth in this license *** ." 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


92175 
September 7, 1960 


In reply refer to: 8831 


WBEN, Inc. 

Radio Station WBEN 
2077 Elmwood Avenue 
Buffalo 7, New York 


Gentlemen: 


Reference is made to the application of The Monocacy Broadcasting Company, 
File No. BP-13135, to increase daytime power and change the daytime antenna 
system of Station WFMD, Frederick, Maryland; to your petition filed May 27, 
1960, to designate the aforementioned application for hearing; and an opposition 
thereto filed by Monocacy, on June 6, 1960. 


In your petition|you state that the operation of the instant proposal prior to 
local sunrise, pursuant to Section 3.87 of the Commission's Rules, would cause 
objectionable interference to the presently licensed operation of Station WBEN. 


The Commission has determined that the instant proposal, operating daytime 
only (local sunrise to local sunset), involves no interference to Station WBEN. 
Since the instant application contains no proposal to operate in the manner about 
which you complain, i.e., prior to local sunrise, the Commission finds no merit 
to your above-referenced request at this time, and accordingly, said request is 
hereby denied. 


The Commission has determined that a grant of the above-described applica- 
tion would serve the public interest, convenience and necessity, and, accordingly, 
this day granted said application. 


BY DIRECTION OF THE COMMISSION 


/s/ Ben F. Waple 


Ben F. Waple 
Acting Secretary 


ce: Fisher, Wayland, Duvall & Southmayd 
703 Perpetual Building 
Washington 4, D. C. 


Spearman and Roberson 
Munsey Building 
Washington 4, D. C. 


[ Proof of Service] 


— 


[ Filed October 10, 1960] 


UNITED STATES COURT OF APPEAL 
For The District Of Columbia Circuit 


WBEN, INC. 
Appellant, 
v. 16017 
FEDERAL COMMUNICATIONS 
COMMISSION, 
Appellee. 


) 
) 
) 
) 
) 
) 
) 


NOTICE OF INTENTION TO INTERVENE 


The Monocacy Broadcasting Company, licensee of Radio Station 
WFMD, Frederick, Maryland, by its attorneys, herewith gives notice, 
pursuant to Section 402(c) of the Communications Act of 1984, as 
amended, 47 U.S.C. §402(e) of its intention to intervene in the above- 
entitled cause for the reasons set forth below in the Statement of Inter- 
venor's Interest. 


STATEMENT OF INTERVENOR'S INTEREST 


Intervenor is an interested party on the above appeal, would be 
aggrieved, and its interests would be adversely affected by/a reversal 
or remand of the September 7, 1960 action of the Federal Communica- 
tions Commission appealed from herein for the following reasons: 

1. The Monocacy Broadcasting Company holds construction 
permit BP-13135 for an increase in the daytime power of Radio Station 
WFMD, Frederick, Maryland, on 930 kc from 1kw to 5kw using a 
directional antenna. This permit was granted without hearing by the 
Commission on September 7, 1960. 

2. Appellant requests this Court to set aside, vacate, annul and 
determine to be invalid the September 7, 1960 action of the|\Commission 
granting without hearing its said application. 

3. Grant by this Court of the relief requested by Appellant would 
deprive Intervenor of the valuable right to increase the daytime power of 


6 
its Station WFMD from 1kw to 5 kw which the Federal Communications 
Commission has found to be in the public interest, convenience and 
necessity. 

Respectfully submitted, 


THE MONOCACY BROADCASTING COMPANY 


“14 Fisher, Wayland, Duvall and 
703 Perpetual Building ? ? 
Washington 4, D. C. Southmayd, Its Attorneys 


By_/s/ John P. Southmayd 
Dated: John P. Southmayd 
October 7, 1960 


Address: 


VERIFICATION 


City of Washington ) 


District of Columbia) °° 


John P. Southmayd, being first duly sworn, deposes and says that 
he is counsel for The Monocacy Broadcasting Company, that he has read 
the foregoing "Statement of Intervenor's Interest" and knows the contents 
thereof; and that the matters and things therein stated are true to the best 
of his knowledge, information and belief. 


/s/_John P. Southmayd 
John P. Southmayd 


Subscribed and sworn to before 
me this 7th day of October, 1960. 


/s/ Mildred G. Murnan 
Notary Public 


[SEAL] 
My commission expires October 31, 1962. 


[ Certificate of Service] 


[ Filed November 18, 1960] 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


WBEN, INC. Appellant, 


v. Case No. 16,017 


COMMISSION, Appellee, 


THE MONOCACY BROADCAST- 


) 
) 
FEDERAL COMMUNICATIONS ) 
) 
ING COMPANY, Intervenor. ) 


PREHEARING STIPULATION 


I. Counsel for Appellant, Appellee, and Intervenor, hereby 
stipulate that the issues presented by the above-entitled case are as 
follows, it being agreed that the parties do not concede the correctness 
of any factual or legal premises which may be implicit in the formula- 
tion of the questions: 

1. Whether, in view of the provisions of Section| 3.87 
of the Commission's Rules and Regulations, the grant of the 
construction permit to Intervenor, without a hearing, 
modifies Appellant's license contrary to the requirements of 

Section 316 (a) of the Communications Act of 1934, as amended. 


Il. The Appellee and the Intervenor further agree that the follow- 
ing issue is additionally presented by this appeal: 
1. Whether, under the facts of this case, Appellant is 

a ''* * * person who is aggrieved or whose interests are 
adversely affected," within the meaning of Section 402 (b) of 
the Communications Act of 1934, as amended. 


III. Counsel for all of the parties further stipulate: 


1. Appellant will serve and file its brief on or before 
January 3, 1960; Appellee and Intervenor will serve and 
file their briefs on or before February 10, 1960; and 
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Appellant will serve and file its reply brief, if any, on or 
before February 20, 1960. 
2. Onor before December 15, 1960 there will be filed 
a Joint Appendix relating to the proceedings in the instant 


appeal. References to the record appearing in the various 
briefs of the parties shall be to the page numbers in the 


Joint Appendix. 


Respectfully submitted, 


/s/ Frank U. Fletcher 
Frank U. Fletcher 
Counsel for Appellant 


/s/_Max D. Paglin 
Max D. Paglin 


Assistant General Counsel 
Federal Communications Commission 


/s/ John P. Southmayd 
John P. Southmayd 


| Counsel for Intervenor 
Dated: November 18, 1960 


[ Filed November 18, 1960] 
Before: Edgerton, Circuit Judge, in Chambers. 


PREHEARING ORDER 

Counsel for the parties in the above-entitled case having submitted 
their stipulation dated November 18, 1960 pursuant to Rule 38(k) of the 
General Rules of this court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is 

ORDERED that the stipulation dated November 18, 1960 shall 
control further proceedings in this case unless modified by further order 
of the court, and that the stipulation and this order shall be printed in 
the joint appendix. 
Dated: November 18, 1960. 


[ Filed November 23, 1960] 


MOTION TO AMEND PREHEARING STIPULATION 


WBEN, Inc., appellant in the above-entitled action hereby moves to 
amend the prehearing stipulation filed by the parties in this case on No- - 
vember 18, 1960 as follows: 

1. In Paragraph II, sub-paragraph (1), change all dates from 
1960 to 1961. 

2. All of the parties in this proceeding are aware of the in- 
advertent use of 1960 and consent to a grant of this motion. 

WHEREFORE, it is respectfully requested that this "Motion to 
Amend Prehearing Stipulation" be granted. 

Respectfully submitted, 
/s/ Henry R. Goldstein 
Henry R. Goldstein 
Counsel for Appellant 


[ Certificate of Service] 


[ Filed November 28, 1960] 
Before: Prettyman, Acting Chief Judge, in Chambe 
ORDER 


Upon consideration of appellant's motion to amend the prehearing 
Stipulation by changing all the dates in paragraph II, sub-paragraph (1), 
from 1960 to 1961, and it appearing therefrom that the other parties 
consent, it is 

ORDERED that the aforesaid motion is granted. 


Dated: November 28, 1960 


[4] 
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[Received May 15, 1959 [1] 
F.C.C.] 


Law Offices 


FISHER, WAYLAND, DUVALL AND SOUTHMAYD 
Seu bus 703 Perpetual Building 
WASHINGTON 4, DC 


May 15, 1959 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington, D. C. 


Dear Miss Morris: 


There is being filed herewith in triplicate Form 301 
by our client, The Monocacy Broadcasting Company, 
licensee of Station WFMD, 930kc, 1kw, unlimited time, 


Frederick, Maryland for the purpose of requesting an 
increase in the daytime power of WFMD to 5kw. In- 
cluded with the application are Exhibits 1 through 6. 


If any further information is desired in connection 
with this application or the attached exhibits, please 
contact the undersigned. 


Very truly yours, 


/s/ John P. Southmayd 
John P. Southmayd 


BEST. COPY 
from the origin: 


mm Approved 
Budget Bureau No. 52-R014.13 


FCC Form 301 
May = 1:56 


" 4 77 
(ue 
UNITES STATES OF AMERICA 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


Section I 


INSTRUCTIONS 


A. This form is to be used in applying for authority to construct a new 
AM (standard), commercial FM (frequency modulation), or televiaion 
broadcast station, or to make changes in existing broadcast atationa. 
Thiae form consists of thie part, Section I, and the following sectiona: 


Section II, 
Section It1, Financial Qualifications of Broadcast Applicant 
Section IV, Statement of Program sala P Deno Applicant 
Section V-A, Standard Broadcast Engineering <a : 
Section V-B, FM Broadcast Engineering thy Ty 
Section V-C, Television Broadcast Engineering Dela) 


Section V-G, Antenna and Site infOhbitese One Cc c 


B. Prepare three copies of this form and all xn to one copy 
of Section I. Prepare two additional copies (a total of fivesOl fection 
V-G and associated exbibits. File all the above with Federal Communi- 
cations Commission, Washington 25, D. C. 


Legal Qualifications of Broadcast Applicant 


‘. 


Weg 


C. Number exhibits serially in the space provided in the body of the 
form and list each exhibit in the apace provided on page 2 of this 
Section. Show date of preparation of each exhibit, antenna pattern, and 

* map, and show date when each photograph was taken. 


D. The name of the applicant stated in Section I hereof shall be the ~ 
e@xact corporate name, if a corporation; if a partnership, the names of all 
Partners and the name under which the partnership does business; if an 
unincorporated association, the name of an executive officer, his office; 
and the name of the association. In other Sections of the form the name 
need be only sufficient for identification of the applicant. 


E. Information called for by this application which is already on file 
with the Commission (except that called for in Section V -G) need not be 
refiled in this application provided (1) the information is now on file in 
another application or FCC Form filed by or on behalf of this applicant; 
(2) the information ia identified fully by reference to the file number (if 
any, the FCC form number, and the filing date of the application or other 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant states: ‘*No change 
since date of filing.’* Any such reference will be considered to incor- 
porate into this application all information, confidential or otherwise, 
contained in the application or other form referred to. The incorporated 
application or other form will thereafter, in its entirety, be open to the 
public. 


F. This application must be executed by applicant, if an indiVidual; by 
@ partner of applicant, if a partnership; by an officer of applicant, if a 
corporation or association; or by attorney of applicant only under con- 
ditions shown in Section 1.303, Rules Relating to Practice and Pro- 
cedure, in which event satisfactory evidence of disability of appli- 
cant or his absence from the Continental United States and authority 
of attorney to act must be submitted witb application. 


G. Before filling out thia application, the applicant should familiarize 
himself with the Communications Act of 1934, as amended, Parta 1, 2, 3 
and 17 of the Commiasian'a Rules and Regulations and the Standards of 
Good Engineering Practice. 


H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS 
ARE FULLY ANSWERED, IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLE 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


t (See Instruction D) 


The Monocacy Broadcasting Company 
1 West 7th Street 
Frederick, Maryland 


Send notices and commmnications to the following-nemad person at 
the post office ardress indicated if different than above 


Laurence Leonard-above address* 


1. Requested facilities 


Sharing with i 
(Specify Stations) 


Type of station (as Standard, FM, Tel 
Standard 


Station location 
City 
Frederick 
2 If authority to make changes in an 
quested 
(a) Present facilities 


Frequency Call 


City : 
Frederick 


(©) If this application is for changes in an\existing euthorizesion, comr 
plete Section | and any other sections, necesnary to ahow all euhetential 
changes in information filed with the Commiasion in prior epplicatiens or 
reports. In the spaces below check Sections submitted herewith end an to 
Sections not submitted herewith refer to the 0s 
taining the requested information in 
templated expenditures ere leas than $5,000, 
Section IT] only.’ Section [V ia not required for applications for miner 
changes not involving change in power, c! in frequeacy, change ia 
hours of operation, or moving from city to city.) 


Section Noe Para. No. Reference (File or Form No. ami Date) 


COsection 11 On file BR-875; BPH-2361; 
[KJsection 111 BTC-2896 ; BP-11325;and 323 
section rw Ownership reports-no ang 
Ge)section v 

rs »&) 


Have there been any substantial changes) 
in the information incorporated in this 
amplication by reference in this paragra] 


2% If this application is contingent on the grant of another 
Tending application, state name of other applicant and file 
number of other application. 


Inapplicable 
, Wash. ,D.C. 


‘The applicant hereby waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the sam, whether by license or otherwise, and requests an authorization in accordance 
with this epplication. (Sse Section 304 of the Commmications Act of 19%). 


The applicant represents that this epplication is not filed for the purpose of impeding, obstructing, or delaying determination on 
any other epplication with-witich it may be in conflict. 


All the statements made in the application and attached exhibits are considered material representations, and all the exhibits are 
@ material part hereof and are incorporated herein as if set out in full in the application. 


‘The applicant, or the undersigned on the applicant's behalf, states that he has endeavored to supply full and correct information 
as to al) matters which are relevent to this spplication and that he has done so as to all matters within his ow knowledge. 


1S” 59. 
Dated this _/° day of MAY, 9 SY EIDeMNOUOC EC Jani ORGCESLENE, 


r , - (Name of ipa Gy 
LEAMA Ie s 


wvovenneoeereveenannenesuenserneertevenereefeenemessnessesena Laeseseseeerrenermnmneennenanarees 


—~~-President.and Treasurer 
e 


Subecribed end sworn to 
serra lS eee WA ct 0 SE ee L Lo Ww 
am Notary Publi 


(lotary public's seal must be affired where the 
lay of juriadiction requires, otherwise state 


that lew does not require seal.) My Commission Expires Oct. 31, 1962 


Ney] COMMING LON ONE OG ec ccmceeer erence nec narnommamenne 
and,D & Sou 
1 Bldg Washing 


BLS e J 


Name of officer or employee (1) by whom or (2) under Official title 
whose direction exhibit was prepared (show which) 


(2) Laurence Leonard President 


we w 


George C. Davis Consulting 
Engineer 


BEST COPY 
from the origina 


1%) 
[ 10] [10 


Broadceant. Application PEDERAL COMMUNICATIONS COMMISSION | faction v- 4 


STANDARD BROADCAST 
ENGINEERING DATA The Monocacy Broadcasting Co. 


1, Purpose of authorization applied for: (Indicate by check eark) 
(If Application is for a new station or for any of the changes nusbered B through F, complete all paragraphs of fora; if change G is of 6 
character which will change coverage or increase the overall height of the antenna structure more thar 20 feet. all paragraphs, cthere:se 
complete only paragraphs 2 and 10 and the appropriate other paragraphs; for changes H through M. complete only pal aph 2 and the approprias¢ 


other paragraphs; for change N complete only paragraphs 2 and 5.) 2 ~ 
N\ 

H. ()Change frequency control equipseht 

8. Xchange power 1. (_]Change tubes in last radio stage| ‘ 

Cc. [_JChange transmitter location J. (_JChange systes of modulation 

D. [_Jchange frequency K. Bc}Change transmitter. 

© (_JApproval of site and antenna L. (install auxiliary om pltermte win 

ss 


A. (Construct « new station 


P. Epecial Service Authorization transaitter < 
a. in antenna system (including addition of PM and “. Cjother changes (specify) « 
TV antennas) N. (_)Change studio location 


If this application is not for a new station, summrize briefly the nature of the changes proposed, ee ¥ 1) 


This application requests a power increase during daytime hours from 
1 KW to 5 KW and a change from non-directive daytime to direétive 


daytime. No change in night directive operation is proposed. 


10, Antenna system, inclading ground or counterpoise 


2, Pacilities requested ceees| pines emeen 
Directional Astemna: 


Woure of operation Power in Kilowatts Won-Directicoal aatenne: 
Might bey 


unlimited | 1 5 pO wet) Day only (DA-D) 


Night only (DA-N) 


3. Station location Sape constants and power day 
and night (DA-1) 


City or tows : 
par tersts constants or power = = 

Frederick day and night (DAs2) x 
(If a directional antema is proposed submit complete engineering data, Shoe ¢: 


{trans toon Hn Nn nnn CONE TUNNINI|CnSore rea conyeye se "tarerccenticenemsarmansteoeiontcee> 
are different give full ioforeation on each pattern. This ieformatios te 1a addi t:.« 


State County 
to the information io Paragraph 10 end is subeitted as Exhibit Mm. 
Maryland Frede rick and signed by the engineer who designed the antenna aystes. ) 


City or tom Street Address (or other identification) Type rediator eight te feet of complete radiator 
West of 2.6 miles west of center of E comet oF — 
Frederick rederjckand southof US| vertical 


250 
Overall beight in feet above ground. 


County (Without obstruction lighting) —_-—-- 
“ elthout ebetroction Netting 
. « . 
Maryland Frederick 255 


town mi tambo! bow a 
Cy aeeekene rogie Overall beignt 10 feet above ground. 


Frederick 1 West 7th Street obstruct ice lighting) 695 


6, Rewote control point location 260 Deight In Toot above evan ace 
Btate City or town (With obstruction lighting) 
If antemma is either top loaded or sec- 


Maryland Frederick tionalised, describe fully as Ebtdit 
Street Address (or other identificatioa) 


1 west 7th Street 


Excitation Series [X 
Geographic coordinates to nearest second. 


ake Type Ro. Rated Tower Por direction antoma give coordinates of con 
Por ai e cal iator give tower location. 
Gates BC5P2 5 KW [wre rot a art 
39 24°55" 77°27 ' 41 


(If the above tramamitter has not been accepted for licessing by the P.C.C., at- 
tach as Exhibit Mo. od & complete showing of transmitter details. If not fully described above, give further details and disvastons lecleding any 
Showing ehould ieclude echenatic diagres end full details of freqeescy contcol. If] other antennas eowted on tower and associated isvlation circeits as Exhibit 
changes are to be wade in licensed tranesitter include echematic diagres ami give 

full details of change.) be (Height figures should sot teclede obetrectics lighting. \ 


Submit as Exhibit to. J) @ plat of the tranamitter site showing bow@dary 
tines and roads, relive or nomnt rte trbeey i = aleo layout of the crowd 
: qysten or counterpoise. Show number jensions of ground radia): if @ comter- 
8. Modulation sonitor Doise 1s used, ahow height and diveusions. 2 sah ese ast 


take ¥ 
11. Attach as Exbibit mo. Fe t ousber of aerial photograpas 
taken in clear weather at appropriete altitudes aad ang) S - 
tioe of all structures ie the vicisity. Tee poctogrepee mast be enrted oo ua tc 
proposed bo db \e 
raphe iY 
photographs 1 


9. Frequency sonitor 


take Type Ro. 
General Radio Compan’ 1181A 


AVAILABLE. 
ind volume 


D BROADCAST BNGINBBRING DA Section V-A 


Breadezs: Application 
reasonable scales 


Attach es Extibit No.k> map or maps (seme map or maps supplied for Paragraph 16 may be used) having 
shoring the folloring: 
fa) Te IM, SB, 5 od 2 vm c=ntars, both existing ari as proposed by the spplication for doth day and night operaticn. 
(aE: Te 2 p/m nighttime conta need not. be supplied if service is not rendered thereto.), 
%) The mrmally protected contours of the station both (4) The present normally protected and interterence-free 
eristirg end as proposed by the epplicaticn for both eantours for both day and night operation of earh 
station to which objectionable interference wil] be 


“ay end night operation. When the epplicastan in- 
cles 1 Kilowatt nighttine operation +m a regional caused (without regard to this interference fram the 
crarve) | the 2.5 and 4.0 pv/m conteurs should be <tation as proposed by the application); 


Sore ! ‘The resulting interference-free contours of the sta- 
Tre interferenre-free contours of th= station both tions in (4) above, considering the interferenre 
existing arti as proposed by the application, for from the operation of the station as propored by the 
boeh day and night operation (inclulirg nighttime epplication. 
computed PSS for a Class Iv station) if the station 
wauld be limited inside its normally protected con- 
tours by any other station or stations; 

13. Attach es Exhibit ‘o. F a'statement describing in detail the methods employed in determining the contours required in Pare- 

graph 12 ebwe (ircluting cavketivities, basis therefor ard how used, effective fields end how obtained, interference fields, 


eee’ other pertinent data.) 
Attach es Exhibit No. E> tables of the areas and populations within the contours. incluted in 


(NOTE: See the Standard Browicast Technical Standards. All towns and cities having populations in excess of those 
given in Section 3.162'g) are not to be included in the tabulation of populations within the service contours. The 
1980 or leter Census winor Civil Division mapr are to be used in making population counts, subtracting any towns or 
cities not receiving sdequate service, and where contours cut a minor division assuming a uniform distribution of 
population within ti division, to determine the population included in the contours unless a more accurate count 


is meade.) 
15. Attach on Exritit . Ee statenent giving the basis for the ehove areas are) populations. 


18. Attach an Prricit . F mip or maps having reasorable (4) Traremitter location and call letterr of all radio station 
srales cleasiy showirg we folloring: (except ameteur) and the location of esteblished commercial 
arrl zoverrment receiving stations within 2 miles of the 

(a) Proposed anterne location proposed transmitter lonation. Call letters and locetions of 

€. eeu suraccer of the city or metropolitan broadeast stations, including Fu ami television, within 5 
tuscszez, particularly the retail business, miles must be shown. 3 
wviecale bxiness, wervfacturing, residential, NQ, stations within 2 miles. WFMD-FM 
ere! populated areas (by symbols, cross- within 5 miles. 
hatching, colored crayons, or other means) 


Heights of buildings or other structures and 
terrain elevations in the vicinity of the an- 
terme, indicating the location thereof 


17. If this application is for modification of construction permit state briefly as Exhibit No. “the present status of can- 
struction end indicate when i is expected that constructian will be completed. 


I certify that I am the ZAeNOweAOOMeccee KM OOM AICO Cormul ting Engineer for the applicant of the rartio station for which 
this epplicatian 1s mémditted and that I have examined the foregoing staterent of technical information andi that it is true to the 


best of wy lowwledge and belief. (This signature may be onitted provided the engineer's original signed report of the data fron 
wtich the inforvation contained herein has been obtained is attached hereto.) 


tate _ May 14, 1959 


BEST ° COPY 
from the origina 
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[Received May 15, 1959, F.C.C.] EXHIBIT 6 


ENGINEERING REPORT RE PROPOSED 5 KW 
DAYTIME DIRECTIVE ANTENNA SYSTEM 


WFMD, FREDERICK, MARYLAND 930 KC - DA-2 


MAY 1959 


[ 20] 
GEORGE C. DAVIS 


City of Washington 


) 
) ss: 
) 


District of Columbia 


George C. Davis, being duly sworn upon his oath, deposes and 


states that; 


He is a graduate electrical engineer, a Registered Professional 


Engineer in the District of Columbia, and a partner in the firm of George 


C. Davis, Consulting Engineers, Radio - Television, with 
Munsey Building, Washington 4, D. C.; 


offices in the 


That his qualifications are a matter of record in the Federal Com- 


munications Commission; 


That the attached engineering report was prepared by him or under 


his supervision and direction and 


That the facts stated herein are true of his own knowledge, except 


such facts as are stated to be on information and belief, and as to such 


facts, he believes them to be true. 


/s/_ George C. Davis 


George C. Davis 
District of Columbia 


Professional 


Engineer Registration No. 407 


Subscribed and sworn to before me this 15th day of May, 1959. 


/s/_ Patricia G. McLane 
otary Public 


My Commission Expires 3-14-64 
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Pursuant to employment by the Monocacy Broadcasting Company, 
Frederick, Maryland, licensee of radio station WFMD, this engineering 
report has been prepared in support of its application for a construction 
permit to increase power to 5 KW during daytime hours using a three- 
element directive antenna. WFMD now operates on 930 KC with 1 KW, 
uSing a directive antenna during night hours. No change in site is pro- 
posed. The three) west towers of the present four tower system will be 
used. The specifications of the proposed daytime array are included 
herein. 

The geographic coordinates of the WFMD antenna system are: 

North Latitude: 39 degress 24 minutes: 55 seconds 
West Longitude: 77 degrees 27 minutes 41 seconds 

All computations of coverage and interfering contours are based 
upon the use of ground conductivity as indicated in F.C.C. Map Figure 
M-3 entitled "Estimated Effective Ground Conductivity in the United States" 
except that conductivities determined during the WFMD Proof of Perform- 
ance on the nighttime array were used to the distances where such measure- 
ments were made. Reference was made 


[ 22] 
to graph No. 11 in Section 3.184 of the F.C.C. Rules for propagation 
data for this frequency range. Where different conductivity values were 


pertinent, the equivalent distance method of computation was used to 
determine the distances to contours. 

The proposed WFMD 5 KW directive operation will cause less 
interference to the proposed adjacent channel operation on 940 KC at 
Takoma Park, Maryland. Data is shown on the table included herein. 

The proposed WFMD daytime operation will cause no additional 
objectionable interference to any existing standard broadcast station 
based on the F.C... Technical Standards. The present area of inter- 
ference to WCNR at Bloomsburg, Pennsylvania, willbe slightly reduced. 
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Population information included herein is based on the 1950 Census 
of the United States. Except for the 1000 mv/m contour, the pertinent 
contours were transferred to a minor civil division map to|facilitate the 
population study. Where a contour covered only a portion of the area of 
a minor civil division, the population figure for all separately listed 
communities was removed from the total 
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for that minor civil division, and the remainder was assumed to be uni- 
formly distributed. A proportional part of the remainder,| correspond- 


ing to the proportion of area included in the contour, was then included 


in the summary. The population figures for pertinent separately listed 
communities as referred to above were also added. Population data for 
communities of 2500 or more located outside the 2 mv/m contour have 
not been included. 
The population data for the 1000 mv/m contour is based on a count 
of the number of houses therein as supplied by the applicant and an as- 
sumption of an average population density of 4 persons per house. 
The areas shown on the attached table were determined by means 
of a polar planimeter. 
Since no change in antenna construction is proposed, |Section V-G 
for F.C.C. Form 301 has not been prepared for filing. 
For determination of presence or absence of objectionable inter- 
ference, ratios of desired to undersired field strength as set forth in 
F.C.C. Rule 3.182(w) were used as standards. 
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SPECIFICATIONS FOR DAYTIME DIRECTIVE ARRAY 
WFMD, FREDERICK, MARYLAND 


~ 930 KC, 1 KW-5KW, LS, DA-2 
MAY 1959 


Number of Elements_ 
Three 
Type of Element 


Vertical, self supporting, tapered cross-section 


Height of Elements* 
Above base 250 feet 
Above ground 255 feet 
Above mean Sea level 700 feet 
Electrical Height 85 degrees 
Orientation of Array 
On a line bearing North 115° East, true 


Spacing of Elements 
100 electrical degrees or 294 feet 


Phasing and Field Ratio 
Element Relative Phase Field Ratio 


East +134° 1.0 
Center 0 0.8375 
West -134° 0.3388 


Ground System 


120 radials equally spaced around each tower, 
each radial is 265 feet long, except where 
they overlap and are tied into a commond bond. 
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[Received May 26, 1960, F.C.C.] 
SPEARMAN AND ROBERSON 
Attorneys at Law 


Munsey Building 
| Washington 4, D.C. 


May 26, 1960 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Waple: 


Transmitted herewith are fifteen copies of "Petition 
To Designate Application For Hearing," filed on behalf 
of WBEN, Inc., licensee of Standard Broadcast Station 
WBEN, Buffalo, New York. 


If any additional information is desired in connection 
with this matter, please communicate with this office. 


Very truly yours, 


/s/ Robert L. Heald 


Enclosures (15) 
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[Received May 27, 1960, F.C.C.] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 
MONACACY BROADCASTING 


COMPANY (WMFD) 
Frederick, Maryland 


File No. BP-13135 


For Construction Permit 


PETITION TO DESIGNATE APPLICATION FOR HEARING 


Comes now WBEN, Inc., licensee of Standard Broadcast Station 
WBEN, Buffalo, New York, by its attorneys, and respectfully requests 
the Commission to! designate for hearing the above-captioned application. 
In support thereof, petitioner states as follows: 

1. Monacacy Broadcasting Company is the licensee of Radio 
Station WMFD, which operates on the frequency 930 kc with 1000 watts 
power, directional at night, at Frederick, Maryland. It now has pend- 
ing an application to increase the daytime power to 5000 watts utilizing 
a directional antenna. 

2. Petitioner is the licensee of Radio Station WBEN, Buffalo, 
New York, which operates on the frequency 930 kc, with 5 kw power, 
utilizing a directional antenna at night. 

3. Section 3.87 of the Commission's Rules will permit the ap- 
plicant to operate during the period from 4:00 A.M. to local sunrise, 
utilizing its daytime proposal without any additional authority from the 
Commission. Thus, the authority to operate prior to sunrise will be 
part and parcel of the license issued to Station WMFD if its pending ap- 
plication is granted. 

4. Attached hereto is a verified engineering statement by petitioner's 
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consulting engineer which shows that the operation of the proposed sta- 
tion between the hours of 4:00 A.M. to sunrise will raise the nighttime 
limit to Station WBEN from 1.89 mv/m to 20.1 mv/m. AS a result of 
this interference, an area of 2,332 square miles in the United States, 
wherein reside approximately 443, 294 persons, would lose| the service 
of Station WBEN. 

5. The license of Station WBEN authorizes it to operate twenty- 
four hours a day and it is, in fact, operating prior to local sunrise at 
Frederick, Maryland, with its nighttime directional antenna facilities. 
The operation of the station at Frederick, Maryland, prior|to sunrise, 
which it will be authorized to do under the Commission's Rules, will 
modify the existing license of Station WBEN. Under the provisions of 
Section 316(a) of the Communications Act of 1934, as amended, the 
license cannot be modified without a hearing in which petitioner is a 
party. Specifically, the Supreme Court has held that, when interference 
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will be caused to the existing service of a broadcast Station, it is entitled 
to intervene in the hearing and participate as a party. Federal Com- 
munications Commission v. National Broadcasting Co., 319 U.S. 239, 

87 L. Ed. 1374 (1943). 
6. The fact that petitioner has the right to object to the interfer- 

. ence after a grant and, thus, ultimately prevent a permanent pre-sunrise 
operation in no way eliminates the legal effect of the Commission's ac- 
tion. To begin, with, the Commission's Rules provide for certain 
engineering methods to be used in determining the amount of interference 
that will be caused by the proposed operation. Calculations made in 
conformance with these Rules, which are as binding on the Commission 
as they are on petitioner, clearly show that interference will result. 
Thus, the Commission can have no legal justification for issuing a 
license which contains authority for a new station to operate|in a manner 
that it will cause interference to an existing station. For all other 
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purposes, the Commission accepts and acts on information submitted to 
it in accordance with those Rules--it cannot ignore them in this instance. 

7. The obvious solution to this problem is for the Commission to 
determine at a hearing prior to grant whether the operation of the pro- 
posed station will cause interference to an existing station. If it finds 
that such interference will be caused, the grant should be made with the 
specific limitation |that the station will not be authorized to operate prior 
to local sunrise. 

8. The present practice of the Commission is both illegal and in- 
equitable. If the Commission refuses to accept valid engineering calcula- 
tion made in accordance with its Rules, the only alternative is for the 
existing station to actually police its frequency constantly to ascertain 
the nature, magnitude and source of each signal during pre-sunrise hours 
which may cause interference within the station's normally protected 
service area. Since the Commission provides for no public notice of 
stations operating prior to local sunrise (in fact, the Commission, itself, 
does not know if such operation is taking place), the existing station may 
not locate the interfering signal for weeks or months. Thereafter, ap- 
propriate information must be compiled and submitted to the Commission. 
Thus, for a period of weeks or even months, the license of the existing 
station has actually been modified. Section 316 does not speak of "per- 
manent" modifications. It prohibits any modification without a prior hear- 
ing no matter the time period involved. Thus, the present procedure of 
the Commission constitutes a clear violation of the statute. 
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9. In addition, it appears that the Commission has abdicated its 
statutory responsibility and delegated its discretionary power to individual 
licensees by permitting each licensee to arrive at its own independent 
conclusion as to whether objectionable interference would be caused to 
others on the frequency in the event it elects to operate prior to local 
sunrise. The Commission is required by law to determine that the grant 
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of a construction permit will serve the public interest, convenience and 
necessity. Such a determination must be made prior to the grant! In 
this case, the Commission knows, as an engineering fact, |that the opera- 
tion of the applicant's station,prior to local sunrise, will result in loss 
of substantial area and population, and,thus, will be contrary to the 
public interest! It must, therefore, permit these facts ta be developed 
at a hearing and make an affirmative finding that such operation will or 
will not be in the public interest. Such a determination cannot be left to 
the whims and caprice of the individual licensee. 

10. In the instant case, the applicant proposes to operate from 
5:00 A.M., which is prior to local sunrise nine months of |the year. In 
addition, under the provisions of Section 3.87, it can commence its 
operation at 4:00 A.M. It is obvious that both the proposed operation 
and the permissible operation will cause interference to petitioner. 
The burden is on the applicant to show that a grant of its application will 
be in the public interest, and the Commission must make a finding, sup- 
ported by evidence of record, that the grant will be in the public interest. 
There is nothing in the application to show that the operation from 5:00 
A.M. to local sunrise justifies the new interference to WBEN, nor can the 
provisions of Section 3.87 legitimately shift this burden to |petitioner to 
authorize operation between 4:00 A.M. and local sunrise. 

11. Finally, the inequitable aspects of the present hearing clear- 
ly require a change in the present procedure. Petitioner has presented 
a complete engineering statement showing that interference will result 
from pre-sunrise operation of the applicant. If erroneous,| the applicant 
can rebut this showing without too much trouble. Such a record is 
adequate in every respect for the Commission to settle the issue. Yet, 
once a grant is made, the burden of locating and proving the interference 
is entirely shifted to the existing station. More important,| the burden 
becomes much more time consuming and costly. There is no rhyme or 
reason why an existing station should be put to the intolerable expense of 


proving interference by a pragmatic test, when the same fact can be 
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determined in advance under proven and accepted engineering practices. 
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12. The Commission has recognized the interference that would 
be caused to full-time stations if daytime-only stations were allowed to 
operate at night. (Docket No. 12729). In Docket No, 8333, the Com- 
mission again recognized the interference problem created by the dif- 
ference between daytime and nighttime propagation conditions. One 
result of this knowledge was the Commission's decision to eliminate 
further grants to limited-time stations. If the information available 
supports these decisions, certainly no justification exists for the Com- 
mission to continue to close its eyes to the same engineering fact in the 
instant case. 

WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 
requested that the Commission designate for hearing the pending applica- 
tion of Monacacy Broadcasting Company and make petitioner a party to 
the proceeding. 

Respectfully submitted, 
WBEN, INC. 


By s/s/ Frank U. Fletcher 
Frank U. Fletcher 


By /s/ Robert L. Heald 
Robert L. Heald 
Its Counsel 
Of Counsel: 


Spearman and Roberson 
1023 Munsey Building 
Washington 4, D. C. 


May 26, 1960 
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THE FIRM OF A. EARL CULLUM, JR., CONSULTING 
ENGINEERS IN CONNECTION WITH THE APPLICATION 
OF MONOCACY BROADCASTING COMPANY TO ATION 


ENGINEERING STATEMENT OF C, M. DANIELL PIN 


THE 930 KILOCYCLE OPERATION OF RADIO STATION 
WMFD, FREDERICK, MARYLAND FROM 1000 WATTS 
NONDIRECTIONAL DAYTIME AND DIRECTIONAL NIGHT- 
TIME TO 5000 WATTS DIRECTIONAL DAYTIME AND 
1000 WATTS DIRECTIONAL NIGHTTIME - FILE BP-13135 


* * * * * 


I, C, M. Daniell, am a radio engineer associated with the firm of 
A, Earl Cullum, Jr. Consulting Engineers, with offices located in 
Dallas, Texas. I graduated from the Massachusetts Institute of Tech- 
nology in 1932 with a Bachelor of Science Degree in Communication 
Engineering. My experience includes almost continuous employment 
as a radio engineer since 1932. I have been a partner in the firm of 
A. Earl Cullum, Jr., since 1937. 

This firm has been employed by WBEN, Inc. , Licensee of Radio 
Station WBEN, Buffalo, New York, to make a Study of the application of 
Monocacy Broadcasting Company to modify the 930 kilocycle operation 
of Radio Station WMFD, Frederick, Maryland from 1000 watts non- 
directional daytime and directional nighttime to 5000 watts directional 
’ daytime and 1000 watts directional nighttime, File BP-13135. 

Radio Station WBEN is licensed to operate on 930 kilocycles with 
5000 watts of power and a nondirectional antenna during daytime hours 
and 5000 watts of power and a directional antenna during nighttime hours 
at Buffalo, New York. WBEN utilizes the nighttime directional antenna 


for all operations which occur between sunset and sunrise. 


NIGHTTIME LIMITATIONS 

Section 3.87 of the Rules of the Federal Communications Commis- 

sion would permit the facility proposed by Monocacy Broadcasting Com- 
pany to be operated during the nighttime hours that occur between 4:00 
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AM and local sunrise. Calculations have been made in exact accordance 
with the Rules of the Commission to determine the degree of nighttime 


skywave interference which the proposed operation might be expected to 


impose upon the operation of WBEN, when operating under the provi- 
sions of Section 3.87 of the Rules: 


Parameter | Value In Accordance with Section 

Miles | 250 3. 150(a)(2)(iii) 

Mid-point latitude, degrees 41 3. 150(a)(2) (iii) 

Azimuth, degrees 343.5 3. 150(a)(2) (iii) 
* 


mv/m 556 


°’ 
Vertical angle 6, degrees 19-30 3.190, Figure 6a 
E_, mv/m 488 * 

e 


K, mv/m | 0.205 .190, Figure 2 
Limitation, mv/m 20.0 3.182(w) and 3.185 


* Values obtained from directional antenna design 
parameters proposed in BP-13135 


[ 45] 
The present nighttime root-sum-square interference level has 


been determined for the condition that all 930 kilocycle stations operate 


with their licensed nighttime facilities. The determination has been 


made in exact accordance with the Rules of the Federal Communications 
Commission, including Sections 3.150, 3.182, 3.185, 3.190 and other 


pertinent sections: 


Call Letters KSDN WKY WMGR 
Location | Aberdeen, S.D. Okla. City,Okla. -Bkinbridge Ga. 
Miles 985 1115 884 


Mid-point Latitude, 
degrees 44.5 39.6 31.9 


Azimuth 57.3 19.0 
240 114 
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Vertical angle 0, 
degrees 1.8 - 4.7 0.6 - 3.1 2.8 - 6.0 


E. mv/m 204 240 114 


K, mv/m 0.030 0.0225 0.042 
Limitation, mv/m 1.22 1.08 0.96 


The present root-sum-square interference level is determined to 
be approximately 1.89 mv/m in accordance with Section 3. 182(o)(1). 
When the interference from the proposed operation is added, the root- 
sum-square interference becomes approximately 20.1 mv/m in ac- 
cordance with Section 3.182 (0)(4). 

The attached tabulation, Figure 1, shows the number of hours 
between 4:00 AM and local sunrise as computed for licensing purposes 
by the Commission. The tabulation shows that the proposed daytime 
station may be operated a minimum of 0.75 and a maximum of 3.50 
nighttime hours under the provisions of Section 3.87 of the Rules. 


WBEN LOSS OF SERVICE 

Studies have been made to determine the loss of service provided 
by WBEN, due to operation of the proposed facility during the nighttime 
hours preceding sunrise. The studies have been made in exact accord- 
ance with the Rules of the Federal Communications Commission. The 
attached map, Figure 2, shows the 1.89-, 2.50- and 20.1- mv/m 
contours of WBEN when operating with its authorized esis power 
of 5,000 watts and the authorized directional antenna system. In 
preparing the map, use has been made of the WBEN proof-of-perform- 
ance measurements, File BL-1465. Beyond the limits of the measure- 
ments, the values of ground conductivity indicated by Map M3 of Section 
3.190 have been assumed. Path inhomgeniety has been treated in ac- 
cordance with Section 3. 183(e). 

Land areas within the United States were determined by use of a 
polar planimeter on the original coverage map. The populations within 
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the coverage contours were determined by use of the United States 1950 
Census figures and maps. Uniform distribution of rural population was 
assumed within each minor civil division. Portions of cities with popula- 
tion greater than 2500 persons, were deducted in accordance with the 
following schedule: 
Urban Area Percentages of Population Deducted 
Between 0.5 mv/mand 2.0 mv/m 100% of cities of 1,500 and greater 
Between 2.0 mv/m and 10. mv/m 0% of cities of 2,500 to 10,000 
10% of cities of 10,000 to 100,000 
20% of cities of 100,000 and greater 
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The studies have indicated the following areas and populations 
within the significant contours: 


| Population 


Contour Area Enclosed Served 

1.89 mv/m  2983sq. miles 1, 190, 327 1, 188, 548 
2.50 2522 1, 154,503 1, 152, 784 
20.1 651 745, 254 745, 254 


CONCLUSIONS 

The facility proposed by Monocacy Broadcasting Company may be 
operated a minimum of 0.75 and a maximum of 3.50 nighttime hours 
under the provisions of Section 3.87 of the Rules of the Federal Com- 
munications Commission. The operation of the proposed facility dur- 
ing nighttime hours would result in increasing the nighttime root-sum- 
square interference level of WBEN from approximately 1.89 millivolts 
per meter to approximately 20.1 millivolts per meter. The land-area 
in the United States which would lose service consists of approximately 
2332 square miles in which reside approximately 443, 294 persons who 
may now receive service from the operation of WBEN in accordance 


with the Rules of the Federal Communications Commission. 


Subscribed and sworn to before me this 13th day of May, 1 


29 


C. M. Daniell 


My Commission expires June 1, 1961 


TABULATION SHOWING THE NUMBER OF NIGHT- 
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TIME HOURS BETWEEN 4:00 AM AND LOCAL SUN- 
RISE AT FREDERICK, MARYLAND 


Month 


January 
February 
March 
April 

May 

June 

July 
August 
September 
October 
November 
December 


Local Sunrise 


WMFD License 


7:30 AM 
7:00 
6:30 
5:30 
5:00 
4:45 
5:00 
9:15 
5:45 
6:15 
7:00 
7:30 


Elapsed Hours 
After 4:00 AM 
3.50 
3.00 
2.50 
1.50 

1. 


0 
1 
1 
1. 
2 
8 
8 
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[ Recv'd FCC June 6, 1960] [50] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Application of ) 


MONACACY BROADCASTING COMPANY (WEMD)} File No. BP-13135 
Frederick, Maryland ) 


For Construction Permit ) 
OPPOSITION TO PETITION 
TO DESIGNATE APPLICATION FOR HEARING 
The Monocacy Broadcasting Company, licensee of Station WFMD, 
Frederick, Maryland, herewith Opposes the May 26, 1960 Petition of 
WBEN, Inc. to designate for hearing the above-entitled application for 
increase in the daytime power of WFMD from 1kw non-directional 
antenna, to 5kw, directional antenna. In support whereof, the following 
is shown: 
1. BP-13135 expressly states in paragraph 2 of Section I and again 
in Section V-A that it requests change in the WFMD power on 930ke only 
during the daytime hours. The attached Engineering Report, Exhibit 6, 
also states that the proposal is to increase power to 5kw during daytime 
hours and further states that this "will cause no additional objectionable 
interference to any existing standard broadcast station based on FCC 
technical standards" and in fact will reduce existing interference to one 
station — WNCR. 3.6 of the Rules defines "daytime" as "that period of 
time between local sunrise and sunset." WBEN makes no claim that the 
WFMD proposal will cause it objectionable interference between local 
sunrise and sunset. Accordingly, its Petition should be denied or dis- 
missed as of no merit. 
2. In the past, the Commission has declined to grant requests 
identical to that of WBEN. For instance, on December 4, 1957, Station 
KWBR, Oakland, California, filed objection to grant of a new co-channel 
daytime station in Crescent City, California (BP-11665) on grounds that 


VAILABLE. 
: bound volume 
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its operation prior to local sunrise (under 3.87 of the Rules) would in- 
crease the 


[51] 
interference limitation of KWBR from 6.45 mv/m to 9/1 mv/m, which 
would seriously reduce the KWBR service area. The Commission, on 
September 17, 1958, granted the Crescent City application without hear- 
ing and simultaneously wrote KWBR that: 

"Section 3.87 of the Rules does permit operation under 

certain circumstances prior to local sunrise by stations 

normally operating daytime only. However, the above 

described applicant has not requested additional hours 

of operation iat this time. Therefore, it appears that 

your objection is premature.” 

3. Further, WBEN is without standing as a party in interest to 
object to the WFMD application. It has been expressly held that an un- 
limited time station has no standing to protest grant of a daytime co- 
channel proposal on the ground that the latter will be able to operate 
before sunrise under 3.87 and will cause interference to the existing 
station. It was held that if the station operates before sunrise, it will 
be by virtue of 3.87 and not because of anything in the instrument of 
authorization; and [that if objectionable interference is actually caused 
by pre-sunrise operations, the Commission can afford prompt relief. 

In re Frank J. Russell, Jr. 16 RR 995 (1958). 

4. WBEN argues that "the present procedure of the Commission 
constitutes a clear violation" of 316(a) of the Act. But this argument 
has previously been considered and rejected both in the Commission 
and the Courts. In Music Broadcasting Company v. FCC 11 RR 2028 
(1954), the Court of Appeals held that 3.87 of the Rules does not trans- 
form a station license to operate from local sunrise to local sunset into 
an absolute authority to operate from 4:00 AM to local sunset; rather, it 
is conditional upon non-interference to co-channel stations. Further, the 
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WBEN complaint of the inequities of the interference showing it would 
have to make under 3.87 in the event WFMD operated prior to local sun- 
rise with 5kw is 


[52] 
fully answered by paragraph 9 of the Memorandum Opinion and Order 
of March 19, 1958 in the Russell case, supra, as follows: 

"It is WREC's further contention that it would be adversely 
affected by the WLST grant because WREC has no assurance 
that it will be able to obtain prompt relief from the alleged 
interference if WLST operates prior to local sunrise pur- 


suant to Sec, 3.87. As set forth above, Sec. 3.87 ape 


that any station operating prior to local sunrise and receiv- 
ing notice from the Commission that undue interference is 
caused shall refrain from such operation during such hours 
pending further notice from the Commission. The Commis- 
sion has consistently considered ‘undue’ interference under 
Sec. 3.87 to be interference which is objectionable under the 
Commission Rules. Upon a prima facie showing by a com- 
plaining station that it is receiving such objectionable inter- 
ference from an operation under Sec. 3.87, the Commission, 
without exception, has ordered the interfering station to 
cease such operation. The U.S. Court of Appeals noted and 
approved this procedure in Music Broadcasting Co. v. F.C.C., 
11 Pike & Fischer RR 2025, 2029. Therefore, it is our opin- 
ion that WREC has adequate assurance that prompt relief 
may be obtained from objectionable operations under Sec. 
3.87. We are of the opinion, also, that WREC has failed to 
distinguish properly between the authorization issued to WLST 
and a rule, Sec. 3.87, which applies generally to all daytime 
stations and comes into play only in the event that a daytime 
station actually operates prior to local sunrise. Consequently, 
we believe that WREC's grievance lies not with the WLST 
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authorization in question but with the rule itself. Thus, 
the proper procedure for changing the provisions of Sec. 
3.87 is not the filing of the instant petition for reconsidera- 
tion but the) filing of an appropriate petition for rule-making 


proceeding.” 

WHEREFORE, the premises considered, Monocacy respectfully 
requests that the WBEN Petition be dismissed or denied and BP-13135 
be granted without hearing forthwith. 


Respectfully submitted, 


THE MONOCACY BROADCASTING 
COMPANY 


Address: | Fisher, Wayland, Duvall and 
703 Perpetual Building Southmayd, Its Attorneys 
Washington 4, D. C. By: /s/ John P. Southmayd 


Dated: 
June 6, 1960 
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FCC Form 351 [ 67] File No. BP-13,135 
March 1956 United States of America Call Letters WF MD 


FEDERAL COMMUNICATIONS COMMISSION 
STANDARD BROADCAST STATION CONSTRUCTION PERMIT 


Subject to the provisions of the Communications Act of 1934, subsequent 
Acts, and Treaties, and Commission Rules made thereunder, and further subject 
to conditions set forth in this permit, 1/authority is hereby granted to 

THE MONOCACY BROADCASTING COMPANY 
to construct a standard broadcast station located and described as follows: 
1. Station location: State Maryland City Frederick 
2. Transmitter location: State Maryland County Frederick 
City or Town Frederick 
Street and number 2.6 mi. W. of center of Frederick and S. of U.S. Route 40 
North Latitude: Degrees 39 Minutes 24 Seconds 55 
West Longitude: Degrees 77 Minutes 27 Seconds 41 
- Main studio location: State | Maryland County [Frederick 
City or Town Frederick 4 
Street and number __1 West Seventh Street 
- Description of transmitter: 
GATES RADIO CO., Type BC-5P-2, Broadcasting Transmitter. 
Obstruction marking spécifications in 
- Description of antenna system: accordance with paragrapus 1, 3, 12 
See page 3 and 21 of FCC Form 715 attached. 


- Description of ground system: Average hours of local sunrise and sunset: 
See page 3 Jan. 7:30am to 5:15pm; Feb. 7:00am to 9:45pm; 

Mar6:30am to 6:15pm; Apr. 5:30am to 6:45pm; 

May 5:00am to 7:15pm; June 4:45am to 7:45pm; 

July 5:00am to 7:30pm; Aug. 5:15 to 7:00pm; 

Sep. 5:45am to 6:15pm; Oct. 6:15am to 5:30pm; 

Nov.7:00am to 5:00pm; Dec. 7:30am to 4:45pm; 

Eastern Standard Time. 


- Operating assignment: 

(a) Frequency 930 kilocycles. 
Night _1 kilowatt - directional antenna 

(b) Power Day 5 kilowatts - directional antenna —— 


(c) Hours of operation Unlimited time. 


- Date of required commencement of construction By November 7, 1960 

- Date of required completion of construction May 7, 1961 

- Equipment and program tests shall be conducted only purguant to Sections 
3.95 and 3.96 of the Commission Rules. 

- This permit shall be automatically forfeited if the station is not ready 
for operation within the time specified or within such further time as 
the Commission may allow unless completion of the station is prevented 
by causes not under the control of the permittee. See Section 1.314 of 
the Commission Rules. 


1/ This construction permit consists of this page and pages 2 and 3. 
Dated this 7th day of September » 19 60 
(SEAL) tme FEDERAL COMMUNICATIONS COMMISSION 


10-4-60 /s/ Ben F. Waple, Acting Secretary 
F.C.C. - Washington, D. C. 
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[ 68] 
BP-13,135 WFMD 
The authority granted herein is subject to the following 
conditions: 

1) The installation of a properly designed phase monitor in the 
transmitter room as a means of continuously and correctly 
indicating the amplitude and phase of currents in the several 
elements of the directional antenna system. 


Field measuring equipment being available at all times and, 
after commencement of operation, the field intensity at each 
of the monitoring points being measured at least once every 
seven days and an appropriate record kept of all measure- 
ments so made. 


A complete non-directional proof of performance, in addition 
to the required proof on the directional antenna system being 


submitted before program tests are authorized. 


Before program tests are authorized, the permittee shall 
submit new common point impedance measurements and 
sufficient field intensity measurement data to clearly show 
that the installation of new components and adjustment of 
the daytime directional array has not adversely affected 
the operation of the nighttime directional array, 
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FCC Form 353 [ 69] 
March 1954 


File No, BP-13,135 Call Letters WFMD Date 9-7-60 
1. DESCRIPTION OF DIRECTIONAL ANTENNA SYSTEM 


No. and Type of Elements: Four tapered, self-supporting, series- 
excited vertical radiators. 


Height above Insulators:  250' (85°) 
Overall Height: — 225' 


Spacing and Orientation: Towers 1, 2 and 4 spaced 293.81' (100°) 
between adjacent towers, on a line bear- 

ing 295° true. Tower No. 3 spaced 

514.16" (175°) at a bearing of 122,4° 
true from Tower No. 1. 


Ground System consists of 120 equally spaced buried| copper 
radials 265' long except where they would overlap, about the 
base of each tower. Copper bonding straps at intersection of 
radials. At west énd of array radials extend only to golf 
course, shortest radials approximately 175' long. 


2. THEORETICAL SPECIFICATIONS 


W. CENTER(1) E. CENTER(2) EAST(3 WEST(4) 
Phasing: Night 0° | 217° 779 140° 
Day 134 0° -- - 134° 


Field 
Ratio: Night 1.0 1.0 0.45 0.41 
Day 1.0 8375 - .3388 


. The inverse distance field intensity at a distance of one mile from 
the above antenna in the directions specified shall not exceed the 
the following values: 


DAY | NIGHT 
30° true - 197 mv/m NO CHANGE 
55° true - 197 mv/m 

115° true - 210 mv/m 
150° true - 180 mv/m 


A monitoring point in each of the above directions in which a field 
intensity is specified shall be designated with complete detail including 


a description of the point, directions for proceeding thereto land the field 
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intensity measured at the point after final adjustment of the antenna 
system in exact accordance with the terms of this authorization and 
the Rules and Regulations and Standards of Good Engineering Practice 
Governing Standard Broadcast Stations. The points shall be in the clear 
so as to permit the taking of unobstructed field intensity measurements 
and shall be located not less than one mile nor more than four miles 
from the antenna in the direction specified. 

No operation shall occur other than during the experimental period 
until data has been submitted showing that operation is in accordance 
with the above specifications and that the field intensity pattern is in 
substantial agreement with the theoretical pattern specified in the 
application. 

PAGE 3_ 


[ 70] 
FCC Form 715 
February 1960 


ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


It is to be expressly understood that the issuance of these 
specifications is in no way to be considered as precluding 
additional or modified marking or lighting as may here- 
after be required under the provisions of Section 303(q) 
of the Communications Act of 1934, as amended. 


1. Antenna structures shall be painted throughout their height 
with alternate bands of aviation surface orange and white, terminating 
with aviation surface orange bands at both top and bottom. The width 
of the bands shall be equal and approximately one-seventh the height of 
the structure, provided however, that the bands shall not be more than 40 
feet nor less than 1-1/2 feet in width. All towers shall be cleaned or 
repainted as often as necessary to maintain good visibility. 

2. There shall be installed at the top of the tower at least two 
100-, 107-, 111- or 116-watt lamps (#100 A21/TS, #107 A21/TS, #111 
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A21/TS or #116 A21/TS, respectively) enclosed in aviation and obstruc- 
tion light globes. The two lights shall burn simultaneously from sunset 
to sunrise and shall be positioned so as to insure unobstructed visibility 


of at least one of the lights from aircraft at any angle of approach. A 


light sensitive control device or an astronomic dial clock} and time 
switch may be used to control the obstruction lighting in lieu of manual 
control. When a light sensitive device is used it should be adjusted so 
that the lights will be turned on at a north sky light intensity level of 
about thirty-five foot candles and turned off at a north sky light intensity 
level of about fifty-eight foot candles. 
3. There shall be installed at the top of the structure one 300 m/m 
electric code beacon equipped with two 500- or 620-watt lamps (PS-40, 
Code Beacon type), both lamps to burn simultaneously, and equipped 
with aviation red color filters. Where a rod or other construction of 
not more than 20 feet in height and incapable of supporting this beacon 
is mounted on top of the structure and it is determined that this additional 
construction does not permit unobstructed visibility of the code beacon 
from aircraft at any angle of approach, there shall be installed two such 
beacons positioned so as to insure unobstructed visibility of at least 
one of the beacons from aircraft at any angle of approach. The beacons 
shall be equipped with a flasher mechanism producing not/more than 40 
flashes per minute nor less than 12 flashes per minute with a period of 
darkness equal to one-half of the luminous period. 
4. At approximately one-half of the over-all height of the tower 
one similar flashing 300 m/m electric code beacon shall be installed in 
such position within the tower proper that the structural members will 
not impair the visibility of this beacon from aircraft at any angle of 
approach. In the event this beacon cannot be installed in a manner to 
insure unobstructed visibility of it from aircraft at any angle of approach, 
there shall be installed two such beacons. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower at the prescribed height. 
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5. At approximately two-fifths of the over-all height of the tower 
one similar flashing 300 m/m electric code beacon shall be installed in 
such position within the tower proper that the structural members will 
not impair the visibility of this beacon from aircraft at any angle of ap- 
proach. In the event this beacon cannot be installed in a manner to 
insure unobstructed visibility of it from aircraft at any angle of approach, 
there shall be installed two such beacons. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower at the prescribed height. 

6. On levels at approximately two-thirds and one third of the 
over-all height of the tower one similar flashing 300 m/m electric code 
beacon shall be installed in such position within the tower proper that 
the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons can- 
not be installed in a manner to insure unobstructed visibility of it from 
aircraft at any angle of approach, there shall be installed two such 
beacons. Each beacon shall be mounted on the outside of diagonally 
opposite corners or opposite sides of the tower at the prescribed height. 

7. On levels at approximately four-sevenths and two-sevenths of 
the overall height of the tower one similar flashing 300 m/m electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons can- 
not be installed in a manner to insure unobstructed visibility of the 
beacons from aircraft at any angle of approach, there shall be installed 
two such beacons,/|at each level. Each beacon shall be mounted on the 
outside of diagonally opposite corners or opposite sides of the tower at 
the prescribed height. 

8. On levels at approximately three-fourths, one-half and one- 
fourth of the over-all height of the tower one similar flashing 300 m/m 
electric code beacon shall be installed in such position within the tower 
proper that the structural members will not impair the visibility of this 
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beacon from aircraft at any angle of approach. In the event these 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be 
installed two such beacons, at each level. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower at the prescribed height. 


9. On levels at approximately two-thirds, ee cel and two- 


ninths of the overall height of the tower one similar flashing 300 m/m 
electric code beacon shall be installed in such position within the tower 
proper that the structural members will not impair the visibility of 
this beacon from aircraft at any angle of approach. In the event these 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be 
installed two such beacons at each level. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower at the prescribed height. 
10. On levels at approximately four-fifths, three-fifths, two-fifths, 
and one-fifth of the over-all height of the tower one similar flashing 
300 m/m electric code beacon shall be installed in such position within 
the tower proper thatthe structural members will not impair the visibility 
of this beacon from aircraft at any angle of approach. In the event these 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be 
installed two such beacons at each level. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower at the prescribed heights. 
11. At the approximate mid point of the over-all height of the 
tower there shall be installed at least two 100-, 107-,111- or 116-watt 
lamps (#100 A21/TS, #107 A21/TS, #111 A21/TS, or #116 A21/TS, 
respectively) enclosed in aviation red obstruction light globes. Each 
light shall be mounted so as to insure unobstructed visibility of at least 
one light at each level from aircraft at any angle of approach. 
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12. On levels at approximately two-thirds and one-third of the 
over-all height ofithe tower, there shall be installed at least two 10035 
107-, 111 or 116-watt lamps (#100 A21/TS, #107 A21/TS, #111 A21/TS 
or #116 A21/TS, respectively) enclosed in aviation red obstruction light 
globes. Each light shall be mounted so as to insure unobstructed visibility 
of at least one light at each level from aircraft at any angle of approach. 

13. On levels at approximately three-fourths and one-fourth of 
the over-all height of the tower, at least one 100-,107-, 111- or 116-watt 
lamp (#100 A21/TS, #107 A21/TS, #111 A21/TS or #116 A21/TS, respec- 
tively) enclosed in an aviation red obstruction light globe shall be installed 
on each outside corner of the tower at each level. 

14. On levels at approximately four-fifths, three-fifths and one- 
fifth of the over-all height of the tower, at least one 100-, 107-, 111- or 
116-watt lamp (#100 A21/TS, #107 A21/TS, #111 A21/TS or #116 A21/TS, 
respectively) enclosed in an aviation red obstruction light globe shall be 
installed on each outside corner of the tower at each level. 

15. On levels at approximately five-sixths, one-half, and one-sixth 
of the over-all height of the tower, at least one 100-, 107-, 111- or 116- 
watt lamp (#100 A21/TS, #107 A21/TS, #111 A21/TS or #116 A21/TS, 
respectively) enclosed in an aviation red obstruction light globe shall be 
installed on each outside corner of the tower at each level. 

16. On levels at approximately six-sevenths, five-sevenths, three- 
sevenths and one-'seventh of the over-all height of the tower at least one 
100-,107-, 111- or 116-watt lamp (#100 A21/TS, #107 A21/TS, #111 
A21/TS or #116 A21/TS, respectively) enclosed in an aviation red ob- 
struction light globe shall be installed on each outside corner of the 
structure. 

17. On levels at approximately seven-eighths, five-eights, three- 
eights, and one-eighth of the over-all height of the tower, at least one 
100-, 107-, 111- or 116-watt lamp (#100 A21/TS, #107 A21/TS, #111 
A21/TS or #116 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
structure. 
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18. On levels at approximately eight-ninths, seven-ninths, five- 
ninths, one-third and one-ninth of the over-all height of the tower, at 
least one 100-, 107-, 111- or 116-watt lamp (#100 A21/TS, #107 A21/TS, 
#111 A21/TS or #116 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. 

19. On levels at approximately nine-tenths, seven-tenths, one-half, 
three-tenths, and one-tenth of the over-all height of the tower, at least 
one 100-, 107-, 111- or 116-watt lamp (#100 A21/TS, #107 A21/TS, 

#111 A21/TS or #116 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. 

20. All lighting shall be exhibited from sunset to sunrise unless 
otherwise specified. 

21. All lights shall burn continuously or shall be controlled by a 
light sensitive device adjusted so that the lights will be turned on at a 
north sky light intensity level of about 35 foot candles and turned off at 
a north sky light intensity level of about 58 foot candles. 

22. During construction of an antenna structure, for which ob- 
struction lighting is required, at least two 100-, 107-, 111- or 116-watt 
lamps (#100 A21/TS, #107 A21/TS, #111 A21/TS or #116 A21/TS, 
respectively) enclosed in aviation red obstruction light globes, shall be 
installed at the uppermost point of the structure. In addition, as the 
height of the structure exceeds each level at which permanent obstruc- 
tion lights will be required, two similar lights shall be installed at each 
such level. These temporary warning lights shall be displayed nightly 
from sunset to sunrise until the permanent obstruction lights have been 
installed and placed in operation, and shall be positioned so as to insure 
unobstructed visibility of at least one of the lights at any angle of approach. 
In lieu of the above temporary warning lights, the permanent obstruction 
lighting fixtures may be installed and operated at each required level as 
each such level is exceeded in height during construction. 


This Form is a Part of and Shall be Attached to the Current Instrument 
| Of Authorization 
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Broadcast License Div. 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
92175 


Sep 7 1960 In reply refer to: 
8831 
WBE}; Inc. 
Radio Station WBEN 
2077 Elmwood Avenue 
Buffalo 7, New York 


Gentlemen: 

Reference is made to the application of The Monocacy Broadcasting 
Company, File No. BP-13135, to increase daytime power and change the 
daytime antenna system of Station WFMD, Frederick, Maryland; to your 
petition filed May!27, 1960, to designate the aforementioned application 
for hearing; and an opposition thereto filed by Monocacy, on June 6, 1960. 

In your petition you state that the operation of the instant proposal 
prior to local sunrise, pursuant to Section 3.87 of the Commission's 
Rules, would cause objectionable interference to the presently licensed 
operation of Station WBEN. 

The Commission has determined that the instant proposal, operat- 
ing daytime only (local sunrise to local sunset), involves no interference 
to Station WBEN. Since the instant application contains no proposal to 
operate in the manner about which you complain, i.e., prior to local 
sunrise, the Commission finds no merit to your above-referenced request 
at this time, and accordingly, said request is hereby denied. 

The Commission has determined that a grant of the above-described 
application would serve the public interest, convenience and necessity, 
and, accordingly, this day granted said application. 

BY DIRECTION OF THE COMMISSION 


cc: Fisher, Wayland, Duvall & 
Southmayd /s/ Ben F. Waple 
703 Perpetual Building Acting Secretary 
Washington 4, D.C. 
Spearman and Roberson 
Munsey Building 
Washington 4, D. C. 


Approved in Commission Meeting 
Sep 7 1960 
ITEM #5 AURAL AGENDA 


BRIEF OF APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,017 


WBEN, INC., 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THE MONOCACY BROADCASTING COMPANY, 
Intervenor. 


Appeal from Order of the 
Federal Communications Commission 


FRANK U. FLETCHER 
ROBERT L. HEALD 


HENRY R. GOLDSTEIN 


Attorneys for: 
WBEN, Inc. 


Of Counsel: 


Spearman and Roberson 
1023 Munsey Building 
Washington, D. C. 


(i) 
STATEMENT OF QUESTIONS PRESENTED 
In a stipulation entered into by counsel for all the 
parties and approved by Order of this Court dated 


November 18, 1960, it was agreed that the fonontng 
question is presented by this Appeal: 


Whether, in view of the provisions of 
Section 3.87 of the Commission's Rules and | 
Regulations, the grant of the construction 
permit to Intervenor, without a hearing, 
modifies Appellant's license contrary to the 
requirements of Section 316 (a) of the Commu- 
nications Act of 1934, as amended. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS. 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. Appellant's Petition to Designate Intervenor's 
Application for Hearing and the Engineering 
Statement Associated Therewith Adequately and 
Sufficiently establish that Appellant's License 
Would be Modified by the Grant of a Construction 
Permit and Accordingly the Commission's Grant 
of that Authorization without a Besengs Was 
Contrary to Law 3 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,017 


WBEN, INC., 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 

THE MONOCACY BROADCASTING COMPANY, 
Intervenor. 


Appeal from Order of the 
Federal Communications Commission 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by WBEN, Inc., a New York Corporation, and 
licensee of standard broadcast station WBEN, Buffalo, New York, from 
a Public Notice of the Federal Communications Commission; released 
September 8, 1960 granting the application of the Monocacy Broadcasting 
Company to increase the daytime power and change the daytime antenna 
system of standard broadcast station WFMD, Frederick, Maryland. 
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Appellant's "Notice of Appeal” was filed October 6, 1960 pursuant 
to the provisions of Sections 402 (b) and 402 (c) of the Communications 
Act of 1934, as amended, 66 Stat. 718 (1952), 47 USCA 402 (b) (c) (Supp. 
1959) and Rule 37 of the Rules of this Court. WBEN, Inc. is the holder 
of a station license which has been modified and is a person aggrieved 
by this action complained of within the meaning of Sections 402 (b) (5) 
and (6) of the Communications Act of 1934, as amended, 47 USCA 402(b) 
(5) and (6) (Supp. 1959). 


STATEMENT OF THE CASE 


Appellant, WBEN, Inc., is the licensee of Radio Station WBEN 
which operates in Buffalo, New York on 930 kc with 5000 watts power, 


utilizing a directional antenna at night. 


On May 15, 1959, The Monocacy Broadcasting Company, licensee 
of Radio Station WFMD which, at that time, operated'in Frederick, 
Maryland on 930 ke with 1000 watts power with a directional antenna at 
night, filed an application to increase the daytime power of that station 
to 5000 watts utilizing a different directional antenna in the daytime 
(J.A. 11-18). It is from a grant of that application that Appellant ap- 
peals. 


Appellant, on May 26, 1960, filed a petition to designate the 
Monocacy application for hearing on the basis of Section 316 (a) of the 
Communications A'ct of 1934, as amended, 47 USCA 316(a) (Supp. 1959) 
which in essence states that a license cannot be modified without a hear- 
ing (J.A. 19-30). In that petition, Appellant alleged that it would 
receive interference from the grant of Intervenor's application amount- 
ing to a modification of its license and consequently it was entitled to 
intervene in a hearing on the application and participate as a party 
(J.A. 19-24). Appellant submitted detailed engineering data with its 
petition that showed operation of Station WFMD, prior to sunrise with 


its applied-for daytime facilities (as permitted by Sec. 3.87 of the 
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Commission's Rules), would cause objectionable interference to an area 


of 2,332 square miles where 443, 294 persons reside who now receive 

_ primary interference-free service from Station WBEN. This amounts 
to objectionable interference to approximately 35 percent of the popula- 
tion served by Station WBEN within its 2.5 mv/m normally protected 
(and interference-free) contour (J.A. 25-34). 


Intervenor filed an opposition to the petition to designate its ap- 
plication for hearing on June 6, 1960 (J.A. 31-34). In it, |Intervenor 
did not deny that it planned to operate before sunrise, nor did it indicate 
whether, if such operation took place, it would be with the "nighttime" 
or "daytime" facilities. 


Intervenor's application was granted on September 7, 1960 and 
public notice of that action was given by Appellee on the following day. 
On that same day Appellee wrote Appellant a letter denying jits request 
for a hearing (J.A. 44). Subsequently, Appellant filed this appeal. 


STATUTE INVOLVED 


The statute involved in this appeal is the Communications Act of 
1934, as amended. The pertinent provisions thereof are printed in the 
Appendix to this brief. 


STATEMENT OF POINTS 


1. Appellant's petition to designate Intervenor's application for 
hearing and the engineering statement associated therewith adequately 
and sufficiently establish that Appellant's license would be modified by 
a grant of a construction permit and accordingly the Commission's grant 
of that authorization without a hearing was contrary to law. 
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SUMMARY OF ARGUMENT 


The grant of the construction permit to Intervenor is an authoriza- 
tion to operate Radio Station WFMD prior to sunrise with its daytime 
facilities. This authorization is a modification of the license of Radio 
Station WBEN without a hearing in violation of Section 316 of the Com- 
munications Act of 1934, as amended. The Appellant showed the Com- 
mission with specificity that it was entitled to a hearing prior to the 
grant of Intervenor's application within the meaning of the statute and 
the KOA case. Federal Communications Commission v. National 


Broadcasting Company, Inc. (KOA), 319 U.S. 239, 87 L. Ed. 1374 (1943). 


ARGUMENT 
I 


Appellant's petition to designate Intervenor's 
application for hearing and the engineering statement 
associated therewith adequately and sufficiently 
establish’ that Appellant's license would be modified 
by the grant of a construction permit and accordingly 
the Commission's grant of that authorization without 


a hearing was contrary to law. 


Appellant's position in this case is based upon the provisions of 


Section 3.87 of the Rules and Regulations of the Federal Communica-~ 


tions Commission! This Rule permits Intervenor to operate during 


the period from 4:00 a.m. to local sunrise, utilizing its daytime facil- 
ities, without any additional authority from the Commission or even 
notifying the Commission that such operation has begun. Music Broad- 


1 Sec. 3.87. Program transmissions prior to local sunrise. (a) The provisions 
of §§ 3.6, 3.9, 3.10, 3.23, 3.79, and 3.84 shall not prevent the transmission of 
programs between 4 o'clock a.m., local standard time, and local sunrise, of 
standard broadcast stations with their authorized daytime facilities: Provided, 
That the provisions of this section shall not extend to: (1) Stations regularly 
sharing time during daytime hours either under licenses pursuant to which time- 
sharing agreements have been entered into or licenses specifying hours of 
operation, unless time-sharing agreements have been reached covering such 
operation prior to local sunrise. Sections 3.74, 3.77, and 3.78 shall be applicable 
to such agreements. 
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casting Company v. Federal Communications Commission, 217 F. 2d 
339, 340, 95 U.S. App. D.C, 12, 13 (1954). Frank J. Russell, Jr., 
16 Pike and Fischer, RR 995 (1958). Every construction permit, as 
does a license, incorporates, as a part of the authority granted therein, 
the Rules of the Commission (J.A. 35). 


Appellant pointed out to the Commission the necessity|for a hear- 
ing before the grant of Intervenor's application. It submitted an engineer- 
ing Statement, under oath, which showed the objectionable interference 
that would be received by Station WBEN between the hours of 4:00 a.m. 
to sunrise in the event of a grant of the Station WFMD proposal (J.A. 
25-30). Interstate Broadcasting Company, Inc. v. Federal Communica- 
tions Commission, United States Court of Appeals for the District of 
Columbia Circuit, Case No. 15,406. The interference to Station WBEN 
that would result from a grant of the Intervenor's application would oc- 
cur in an area of 2, 332 square miles wherein reside approximately 
443,294 persons. These persons will lose the service of Station WBEN 
(J.A. 25-30). 


By the grant of the construction permit, Intervenor is now author- 


ized to operate with its daytime facilities prior to local sunrise. Since 
such operation will cause Appellant severe interference within its 
normally protected service contour, it becomes clear that the license 
of Appellant has been illegally modified. The decisions of this Court 
and the United States Supreme Court provide that a licensee is entitled 
to a hearing before its license may be modified. Federal Communica- 
tions Commission v. National Broadcasting Company, Inc. (KOA), 319 
U.S. 239, 87 L. Ed. 1374 (1943); L. B. Wilson, Inc. v. Federal Com- 
munications Commission, 170 F. 2d 793, 83 U.S. App. D.C; 176 (1948). 
Such modification occurs at the time the grant is made by the Commis- 
sion and it is immaterial when or even if the authorized station begins 
operation. For example, in the KOA case, the license of station KOA 
was modified at the time of the grant of the new construction permit, 

not at the time the new station actually began operation. 


6 
CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
action of the Appellee in granting Intervenor's application to change the 
daytime facilities of standard broadcast station WFMD without afford- 
ing Appellant an opportunity for a hearing thereon was erroneous, and 
the Court should set aside the action of the Commission granting the 
construction permit and order that a hearing be held in which Appellant 
is allowed to intervene and participate as a party; and for such other 
and further relief as the Court may deem just and proper. 


Respectfully submitted, 


FRANK U. FLETCHER 
ROBERT L. HEALD 
HENRY R. GOLDSTEIN 


Of Counsel: Attorneys for: 
Spearman and Roberson WBEN, Inc. 


1023 Munsey Building 
Washington, D. C. 


Statutes: 


Communications Act of 1934, as amended, 47 USC 151, et seq.: 


Sec. 316. (a) Any station license or construction 
permit may be modified by the Commission either for a 
limited time or for the duration of the term thereof, if 
in the judgment of the Commission such action will pro- 
mote the public interest, convenience, and necessity, or 
the provisions of this Act or of any treaty ratified by the 
United States will be more fully complied with. No such 
order of modification shall become final until the holder 
of the license or permit shall have been notified in 
writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, to show 
cause by public hearing, if requested, why such order of 
modification should not issue: Provided, That where 
safety of life or property is involved, the Commission 
may by order provide for a shorter period of notice. 


(b) In any case where a hearing is conducted pur- 
Suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. 


Sec. 402(b). Appeals may be taken from 
decisions and orders of the Commission to the United 
States Court of Appeals for the District of Columbia in 
any of the following cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the Com- 
mission. 


(2) By any applicant for the renewal or modifica- 
tion of any such instrument of authorization whose ap-+ 
plication is denied by the Commission. 


(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of 
authorization, or any rights thereunder, whose applica- 
tion is denied by the Commission. 


(4) By any applicant for the permit required by 
Section 325 of this Act whese application has been 
denied by the Commission, or by any permittee under 


A-2 


said section whose permit has been revoked by the Com- 
mission. 


(5) By the holder of any construction permit or 
station license which has been modified or revoked by 
the Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the Com- 
mission granting or denying any application described in 
paragraphs (1), (2), (3), and (4) hereof. 


(7) By any person upon whom an order to cease and 
desist has been served under section 312 of this Act. 


(8) By any radio operator whose license has been 
suspended by the Commission. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether, in view of the provisions of Section 3.87 
of the Commission Rules and Regulations, the grant of the 
construction permit to Intervenor, without a hearing, modi- 
fies appellant's license contrary to the requirements of 
Section 316(a) of the Communications Act of 1934,| as amended, 

2. Whether, under the facts of this case, Appellant 

“, . « person who is aggrieved or whose interests are 
adversely affected," within the meaning of Section 402(b) 


1/ 
of the Communications Act of 1934, as amended, 


T/ Appellant does not agree with Appellee and Intérvenor 


that question No, 2 is presented by this appeal. (See 
Prehearing Stipulation entered into by the parties 


November 18, 1960, and approved by this Court by orders 
dated November 18 and November 28, 1960. (J.A. 7-9) 
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Application did not constitute a modi- 
fication of WBEN's license within the 
meaning of Section 316(a) of the 
Communications Act, and appellant was 
accordingly not entitled to a hearing. 


Since WBEN's license has not been modi- 
fied, it is not a “person who is 
aggrieved or whose interests are 
adversely affected" within the meaning 
of Section 402(b) of the Communications 
Act. 
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IN THE UNITED STATES COURT OF APPEA 
FOR THE DISTRICT OF COLUMBIA CIRCU 
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No. 16,017 


INC., 
Appellant, 


WBEN, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THE MONOCACY BROADCASTING COMPANY, 
Intervenor, 


ON APPEAL FROM ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Intervenor, the Monocacy Broadcasting Co 
(Monocacy) was originally licensed on January | 
operate station WFMD in Frederick, Maryland, on 
1 kw, unlimited time, using a directional anten 
nighttime hours. On May 15, 1959, it filed aq 
tion with the Commission in which it requested 
tion permit to increase the power of WFMD dayti 
local sunrise to local sunset) to 5 kw, using a 
antenna. No change in its licensed nighttime d 
operation was requested or proposed (J.A. 10-14 
neering affidavit filed with the new applicatio 


Showed that the proposed 5 kw daytime operation 


s 
T 


mpany, 
5, 1951 to 
930 kc, with 
na during 

ew applica- 

a construc- 
me (i.e. from 
directional 

irective 
). The engi- 
n stated and 


“will cause 


ae 

no additional objectionable interference to any existing 
standard broadcast station based on F.C.C. technical stan- 
dards" and that present interference to one station (WCNR, 
Bloomsburg, Pennsylvania) “will be slightly reduced" (J.A. 
16). 

On May 26, 1960, appellant WBEN, Inc. (WBEN) which 
operates an unlimited time radio station in Buffalo, New 
York, on 930 ke with 5000 watts power, filed a petition to 
designate the Monocacy application for hearing on the alleged 
ground of possible interference. WBEN did not claim that 
Monocacy's proposed 5 kw directionalized operation would 
cause any objectionable interference to its Buffalo opera- 
tion during the daytime hours for which authorization was 
sought. Its petition was based solely on the circumstance 
that Section 3.87 of the Commission Rules permits a sta- 
tion, which is licensed to operate only during daytime 
hours, also to operate from 4:00 a.m. to local sunrise, 
subject to the condition that such presunrise operation 
must cease upon notice from the Commission that undue inter- 


ference is caused. WBEN asserted that if Monocacy's appli- 


cation for increased daytime power were granted, it might 


utilize the permission accorded by Section 3.87 of the 

Rules to operate at increased power from 4:00 a.m. to local 
sunrise and thus cause WBEN objectionable interference during 
these pre-sunrise hours. Because of this alleged contingency, 


WBEN claimed that a grant of Monocacy's application for 


a = 


daytime authority would ipso facto modify WBEN' 


s 
license within the meaning of Section 316(a) of 


Cations Act, and that it was accordingly entitle 


hearing. (J.A. 20-24) 


On June 6, 1960 Monocacy filed its opposi 


WBEN petition, in which it pointed out that its 


requested changes in the WFMD facilities only duh 
daytime hours, when no objectionable interferenc 


caused any existing station, It further contend 


had no standing as a party in interest to object 
WFMD application because it admittedly would suf 
time interference, and that, under 3.87 of the R 


was specifically prohibited in operating from 4 


local sunrise with its daytime facilities, if su 
resulted in objectionable interference to WBEN. 


On September 7, 1960 the Commission wrote 


Stating it had that day granted the Monocacy app 
Since it had determined that it would serve the 


interest, convenience, and necessity. In its le 


authorization the Commission stated at J.A. 44: 


The Commission has determined that th 
instant proposal, operating daytime 
local sunrise to local sunset), invo 
no interference to Station WBEN. Sin 
the instant application contains no 
proposal to operate in the manner abo 
which you complain, i.e. 
Sunrise, the Commission finds no meri 
to your_above-referenced request /for 
hearing/ at this time, and accordingl 
said request is hereby denied. 


existing 
the Communi- 


d toa 


tion to the 

application 

ring the 

e would be 
ed that WBEN 
to the 

fer no day- 
ules, WFMD 
00 a.m. to 

ch operation 
(J.A. 31-34) 
WBEN 

lication, 

public 


tter of 


e 
nly 
ves 
ce 


ut 


prior to local 


t 
a 


Yo 


Ae 


The construction permit issued to Monocacy as a result of the 


grant on its face limits its use of its 5 kw daytime facili- 


ties to specified daytime (sunrise to sunset) hours. 


(J.A. 35) The subject appeal followed. 


= Sh 
COUNTERSTATEMENT AS TO JURISDICTION 


This appeal is based on Sections 402(b)(5) and (6) of 
the Communications Act of 1934, as amended (47 U.|S.C. 402(b) 
(5)(6), the text of which is set forth on pp. A-1, and 2 of 
the Appendix to appellant's brief. These sections permit 


appeals to this Court from decisions and orders of the Com- 


mission by the holder of a license which has been modified, 


or by any other person who is aggrieved or whose jinterests 

are adversely affected by any order of the Commis|sion grant- 

ing or denying an application for a construction permit or 

Station license, It is appellee and intervenor's| position 

that the Commission's September 7, 1960 grant without hear- 

ing of the application of the Monocacy Broadcasting Company 

to improve the daytime facilities of its station WFMD, Frederick, 

Maryland, on 930 ke does not constitute a modification of 

appellant's license to operate station WBEN, Buffalo, New 

York, on 930 ke with S kw, unlimited time, Since| the question 

of modification in this particular case is identical with the 

issue of standing to appeal, appellant is therefore not a 

party aggrieved or whose interests are adversely affected 

by said grant. Accordingly, this Court lacks jurisdiction 

over the subject matter of this appeal and it should be 

dismissed, 
Our detailed reasoning in regard to the jurisdictional 


aspect of our position is set forth below in connection with 


Ga 


our discussion of! the merits of the modification question, 


upon which it wholly and exclusively depends. 


=. 
SUMMARY OF ARGUMENT 
I 
The instant action of the Commission does) not modify 
appellant's ittcenisie within the meaning of Section 316 of the 


Communications Act or entitle it to a hearing. [he grant 


itself is only for 5 k.w. operation from local sunrise to 


local sunset and causes appellant no interference. The 
permission accorded daytime stations by Section 8.87 of the 
Rules to operate during pre-sunrise hours is expressly con- 
ditioned on non-interference to appellant and does not trans- 
form Monocacy's daytime license into an absolute| authority to 
operate at 5 kw power before local sunrise. Music Broad- 
casting Company v. F.C.C., 95 U.S. App. D.C. 176, 217 F.2d 
234. The Commission's holding that Section 3.87] procedures 
constitute the sole remedy for any interfering pre-sunrise 
operation by Monocacy does not constitute a modification of 
appellant’s license, since appellant took such license sub- 
ject to the provisions of Section 3.87 of the Rules. There- 
fore, the Commission was correct in refusing to accord 
appellant a hearing on the Monocacy application for authority 
to operate at increased power during daytime hours only. 
II 

Since appellants claim of injury in this particular 
case is entirely dependent on its fictitious claim of modifi- 
cation, it mcessarily lacks standing to appeal to this Court 


under Section 402(b) of the Communications Act (47 U.S.C. 


=18) — 
402(b)). Appellant nowhere contends that Monocacy is now 


operating so as to cause it interference and Monocacy has not 


been licensed by! its new authorization to do so. Accordingly, 


appellants appeal in this case should be dismissed under the 
doctrine of the Supreme Court's decision in Federal Communi- 
cations Commission v. WJR, The Goodwill Station, Inc. et al. 
337, U.S. 265. See also Frank J. Russel, Ir., 16 Pike & 
Fischer, R.R. 995 in which the Commission dismissed a peti- 


tion for reconsideration for lack of standing on facts almost 


identical with those prevailing here. 


=On— 
ARGUMENT 


THE COMMISSION'S GRANT OF THE 
DID _NOT CONSTITUTE A 
WITHIN THE MEANING OF SECTION 316(a) OF THE C 
TIONS ACT, AND APPELLANT WAS ACCORDINGLY 
10 A HEARING 
At the outset it must be pointed out that WBE 
that the Commission's action has unlawfully modifi 
without hearing, is not directed toward the grant 
sole authority requested by the Monocacy applicati 
sole authority here granted by the Commission, is 
at 5 kw power during the daytime hours from local 
local sunset, WBEN nowhere asserts, and no valid 
could be made (J.A. 44), that such daytime operati 
would cause it objectionable interference, or in a 
its outstanding license. Asserting, rather, that 
took its grant subject to Section 3.87 of the Comm 
Rules, WBEN argues from this circumstance alone, t 
receive interference and its license would be modi 
Monocacy should engage in the pre-sunrise operatio 
by Section 3.87. We show below that this claim of 


modification is without merit, 


NOT ENT 


MODIFICATION OF WBEN's LICENSE 


MMUNICA- 
ITLED 


N's clain, 

ed its license 
itself. The 
on, and the 
for operation 
Sunrise to 
assertion 

on by Monocacy 
ny way modify 
Monocacy 
ission's 

hat it would 
fied if 

nh permitted 


license 


The existence of Section 3.87 of the Rules (47 C.F.R. 


3.87) does not mean that the instant grant confers 


Monocacy any absolute right to operate with its new 


5 kw facilities prior to sunrise, The pre-sunrise 


permitted by Section 3.87(a) is expressly qualified 


upon 
daytime 
operation 


by the 


- 10 - 
provision in subsection (b) that 
“any station operating during such hours 
receiving notice from the Commission that 
undue interference is caused shall refrain 
from such operation during such hcurs pend- 
ing further notice from the Commission.” 2/ 
The point that WBEN attempts to argue here, we would have 
thought, had been laid to rest by the decision of this 
Court in Music Broadcasting Company v. Federal Communications 
Commission, 95 U.S. App. D.C., 12, 14, 217 F. 2d 339, 342, 
where it ruled that, in view of the qualifying provision of 
subsection (b), “the position is untenable" that 3.87 of 
the Rules transforms a "station license to operate from 
local sunrise to local sunset into an absolute authority to 
operate from 4:00 a.m, to local sunset.” As the Court ais 
stated: 
"Thus, the rule (3.87) permits pre-sunrise 
operation by stations actually licensed only 
for daytime hours not unqualifiedly, as Music 
would have it, but subject to the condition 
that the additional operation must not un- 
duly! interfere with stations licensed for 
unlimited time. It is therefore clear that 
Music has never had an absolute unqualified 
right to broadcast from 4:00 a.m. |to sunrise, 
Its only right with respect. to those hours 
has been to operate until it receives notice 
from! the Commission that it is causing undue 
interference. . ." 
Here, the existence of Section 3,87 would not give 
Monocacy any right to operate during pre-sunrise hours at 


the 5 kw daytime! power authorized. Such pre-sunrise opera- 


27 The full text of Section 3.87 of the Commission's Rules 
is set forth in the appendix to this brief. 


- ll - 
tion would inevitably cause undue interference to WBEN and thus 
Monocacy could not meet the condition under which the qualified 
permission is conferred. If Monocacy should start operating 
pre-sunrise at 5 kw power, the Commission would promptly notify 
it to refrain from such unlicensed interference |and to operate 
its station within the terms and conditions of its outstanding 


license. See, e.g., Music Broadcasting case supra, stay denied 
by the Court's order of January 15, 1954; Reese Broadcasting 


Corporation, 20 Pike & Fischer, R.R. 1136, Case |No. 16, 155 
3 


(C.A.D.C.), petition for stay denied, January 26, 1961. 
Indeed, Monocacy has not indicated any intention to operate 
pre-sunrise (the instant application was for daytime hours 
only) and it is extremely unlikely that it would undertake 
any such operation under Section 3.87 with knowledge that 
prohibitive action by the Commission would be promptly forth- 
coming, 
In essence, WBEN seeks to have the Commission make an 
advance prohibition in conjunction with its daytime grant to 
Monocacy to forestall any possibility of Section|3.87 opera- 


tion and to avoid any possibility of WBEN's having to resort 


3/7 The Commission described its Section 3.87 procedures in 
Reese Broadcasting as follows (20 R.R. at 1138): 


"Our long standing method for dealing with pre- 
Sunrise interference complaints may be summarized 

as follows: the complaint must be acccempanied 

by a verified showing of actual interference 

within the complainant's protected nighttime ser- 
vice area, This requirement serves only to estab- 
lish that the complaining station, which is \licensed 


ato — 
to Section 3.87 procedures tostcp such operation, The Com- 


mission's refusal to do so at this time is in accord with 


its usual practice. See, e.g., Frank J. Russell, Jr., 16 


Pike & Fischer, R8.R. 995, There, where a full-time station 
WREC sought to challenge a grant of daytime authority to 
station WLST under virtually identical circumstances, the 
Commission held that its procedures under Section 3,87 
constituted the exclusive avenue for relief from permissive 
pre-sunrise operation. The Commission stated (16 RR. at 
997-998): 


It is WREC's further contention that it 
would be adversely affected by the WLST 
grant because WREC has no assurance that 

it will be able to obtain prompt relief 

from the alleged interference if yLST 
operates prior to local sunrise pursuant 

to Sec. 3.87. As set forth above, Sec. 

3.87 provides that any station operating 
prior to local sunrise and receiving notice 
from the Commission that undue interference 
is caused shall refrain from such operation 
during such hours pending further notice 
from the Commission. The Commission has 
consistently considered “undue” interference 
under sec. 3.87 to be interference which 

is objectionable under the Commission Rules. 
Upon'a prima facie showing by a complaining 
station that it is receiving such objection- 
able interference from an operation under 
sec. 3.87, the Commission, without exception 


3/ (cont'd) 

tc cperate during the pre-sunrise hours, is itself operating 
during such hours, and to afford a preliminary indication of 
the source of the alleged interference complained of. We 
then determine, using the skywave propagation curves con- 
tained in Figure'2, Section 3.190 of the Rules, whether the 
alleged interference is indicated. If so, the offending 
station is routinely notified that its conflicting pre- 
sunrise operation must be discontinued.“ 
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has ordered the interfering station] to 
cease such operation, The U.S. Court of 
Appeals noted and approved this procedure 
in Music Broadcasting Co. v. F.C.C.|, 11 
Pike & Fischer 2025, 2029. Therefore, 

it is our opinion that WREC has adequate 
assurance that prompt relief may be 
obtained from objectionable operations 

under sec, 3.87, We are of the opinion, 
also, that WREC has failed to distinguish 
properly between the authorization issued 

to WLST and a rule, sec. 3.87, which applies 
generally to all daytime stations and comes 
into play only in the event that a eveame 
Station actually operates prior to local 
sunrise, 


No modification of appellant's license stems from the fact 
that it is restricted to Section 3.87 procedures for challeng- 
ing permissive and conditional pre-sunrise operations, WBEN 
like Monocacy, took its license subject to the terms and 
conditions of the Commission's Rules and Section 3.87. The 
rule"s procedure for cessation of pre-sunrise operations by 
daytime stations upon “notice from the Commission that undue 
interference is caused", is incorporated into the terms of 
WBEN's license, There is accordingly, no modification of 
its license if the Commission follows the prescribed proce- 
dures, CF., Gerico Investment Co. vy. Federal Communications 
Commission, 103 U.S. App. D.C, 141, 143, 255 F.| 2d 893, 895. 


Only in the event of the two-fold contingency that (1) Monocacy 


should engage in pre-sunrise operation and (2) the Commission 


should decline to notify it to refrain, would appellant have 
a valid claim of license modification and a valid claim to 


a hearing, Neither of these contingencies is involved here, 


- 14 - 
Git Monocacy seeks and all the Commission has granted is authority 


to operate at 5 kw power during daytime hours only. 


WBEN's reliance on the KOA and Wilson cases for ey proposi- 
4 


tion that its license has been modified, is misplaced. Here, 
unlike in KOA and Wilson, no modification of appellant's license 
results from the Monscacy grant, since .ader Rule 3.87 Monocacy 
cannot operate with 5 kw prior to local sunrise, if such opera- 
tion causes objectionable interference to appellant's pre- 
sunrise operation. In KOA and Wilson, the permittees, upon 
receiving their grants, had absolute unqualified rights to 
operate in a manner which would cause objectionable interfer- 
ence to the existing stations, so that the licenses of the 
latter were properly held to be modified by the grant of the 
permits, regardless of whether operation by the permittees 
had begun or de facto interference existed. Since Rule 3,87 
conditions any pre-sunrise operation by Monocacy on non-inter- 
ference to appellant, and since the grant itself limits Monocacy's 
5 kw authority to daytime hours, appellant's license cannot 
be said to have been so modified. 

Accordingly, we submit that the Commission's September qT, 
1960 grant to Monocacy did not modify appellant's license, 
and it was not entitled to a hearing under Section 316(a) 


of the Communications Act and the law of the KOA and Wilson cases, 


4/ Federal Communications Commission v. National Broadcasting 


Company, Inc. (KOA), 319 U.S. 239; L.B. Wilson,Inc., v. Federal 
Communications Commission, 170 F. 2d 793, 83 U.S. App. D.C. 176. 
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SINCE WBEN"S LICENSE HAS NOT BEEN MODIFIE 
IS NOT A 
INTERESTS ARE ADVERSELY AFFECTED” WITHIN THE 
MEANING OF SECTION 402(b) OF THE COMMUNICATIONS 
ACT. | 
We have demonstrated in Part I, above, that the Com- 
mission action of September 7, 1960 granting the Monocacy 
application (J.A, 44) did not constitute a modification of 
the WBEN license, It is our further position in this particu- 
lar case that since there was no modification, WBEN is not 
a “person who is aggrieved or whose interests are adversely 
affected" within the meaning of Section 402(b) lof the Act. 
Concededly, a person, challenging a Commission grant on 
the grounds that it works a modification of his) license, may 
under certain circumstances have standing to appeal under 
Section 402(b) of the Act where, in fact, no modification 
exists, Music Broadcasting, supra; Gerico Investment Company 
v. Federal Communications Commission, 103 u.S. App. D.C., 
141, 255 F. 2d 893 (1958). However, in a situation such 
as this where no claim of injury is made above and beyond 
the modification depended on, the question of modification 
may, in and of itself, be dispositive of the question of 
Standing. Federal Communications Commission v./WJR, the 
Goodwill Station,Inc, et al, 337 U.S. 265, 277 (1949). 
WBEN alleges absolutely no injury except that Monocacy 


may, at some time in the future, acting pursuant to Section 


3.87(a) of the Commission's Rules attempt to operate its 


= SG — 

5 kw daytime facilities prior to sunrise and thereby interfere 
with the WBEN operation, Neither in its petition to designate 
the Monocacy application for hearing (J.A. 20-24), nor in its 


Notice of Appeal (J.A. 1-3), nor in its brief, does it contend 


that WFMD is presently operating with its 5 kw daytime facili- 


ties before sunrise, that it intends to operate on such a basis, 
or even that it is likely to do so. On the contrary, it is 
clear from the Monocacy application (J.A. 10-20), its opposi- 
tion to the WBEN petition for hearing thereon (J.A. 50-52), 

and the Commission's letter granting its application (J.A. 44), 
that Monocacy has not requested authority to so operate, that 
it has not proposed to do so, and that it was not granted 
authority to do so, Furthermore, should WFMD seek to operate 
on a pre-sunrise basis with its newly authorized daytime 
facilities, such operation could be promptly terminated by 

the Commission as provided for by Section 3.87 of the Rules. 
See Reese Broadcasting Corp.cited and quoted from above. 


In the Frank J, Russell, Jr,, case (WREC) cited in Part I 


above, the Commission, on petition for reconsideration by 
station WREC, Memphis, Tennessee, under Section 405 of the 
srscsontcd with a question as to standing dependent 
on facts highly similar to those obtaining here, In that 
case it had granted without hearing an application for a 
daytime permit to station WLST, Escanaba, Michigan, WLST, 


like Monocacy, proposed no operation prior to local sunrise, 


= 17) 
and its authorization as proposed and granted involved no 
interference to station WREC, Accordingly, the| Commission 
dismissed the WREC petition for reconsideration| on the 
ground that it was not "a person aggrieved or whose interests 
are adversely affected" by the grant, We believe the Com- 
mission's Memorandum Opinion and Order dismissing the WREC 
petition, quoted in part above to be singularly | applicable 
to the 402(b) standing question presented.here. 

The WBEN assertion of aggrievement in this case, like 
that of WREC in the Russell case is predicated entirely and 
exclusively on a spurious claim to modification, WBEN alleges 
nothing beyond the fact that interference might |some day 
accrue to its Buffalo operation if Monocacy should utilize 
its new 5 kw daytime authorization prior to sunrise, a fact 
which has admittedly not cccurred, and a possibility which 
is nowhere foreshadowed in the record, Moreover, as stated 
above, even if it should occur, the Commission's| procedures 
under Rule 2.°7 afford an immediate and complete remedy 
for WBEN, 

There is absolutely nothing in WBEN‘'s claim| of injury 
which could possibly bring this case within the doctrine of 


this Court's decisions on the “standing question" which, 


in their essential distillation, require that ie injury 
? 


alleged must be direct, immediate and substantia or that 


there be the likelihood of such injury. National Broadcasting 


ano 
Co., Inc. (KOA) v. Federal Communications Commission, 76 U.S. 


App. D.C. 238, 241, 132. F.2d 545, 548 (1942); aff'd 319 U.S. 


239 (1943); United States Sugar Refiners' Ass'n. v. McNutt, 


138 F.2d 116, 129 (2d Cir.) (1943); Metropolitan Television 
Co. v. Federal Communications Commission, 95 U.S. App. D.C. 
326, 221 F.2d 879 (1955). Therefore, the Supreme Court's 
decision in the WJR case cited above controls and WBEN has 
no standing to appeal under Section 402(b) of the Act. 
CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the instant appeal should be dismissed, and the Commis- 
sion's order of September 7, 1960 making the grant to 
Monocacy, should, in any event be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD 
General Counsel 


MAX D. PAGLIN 
Assistant General Counsel 


JAMES T. BRENNAN 
RUTH V. REEL 
Counsel 


Federal Communications Commission 


February 10, 1961 
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APPEND IX 


Section 3.87 of the Rules and Regulations of the 
Commission (1 Pike & Fischer, R.R. 53:87) is as /|follows: 


"$3.87 Program transmission prior to logal sunrise, 
-- (a) The provisions of §§3.6, 3.8, 3.9, 3.10, 3.23, 3.79 
and 3.84 shall not prevent the transmission of programs 
between 4 o'clock a.m., local standard time, ana local 


sunrise, of standard broadcast stations with their authorized 
daytime facilities: provided, that the provisions of this 
section shall not extend to: 


"(1) Stations regularly sharing time during 
daytime hours either under licenses pursuant to |which time- 
sharing agreements have been entered into or licenses 
specifying hours of operation, unless time-sharing agreements 
have been reached covering such operation prior |to local 
sunrise, $83.74, 3.77 and 3.78 shall be applicable to such 
agreements, 


“oo. "(2) Any Class II station causing interference, 
as determined by the standard broadcast Technical Standards 
of this subpart, by use of its daytime facilities within the 
0.5 mv/m 50% skywave contour of any Class I station of the 
United States, Mexico, or of any country party to the North 
American Regional Broadcasting Agreement, except) (i) where 
the Class I station is located east of the Class II station 
in which case operation may begin at local sunrise at the 
Class I station; (ii) where an agreement has been reached 
with the Class I station to begin operation prior to local 
sunrise, 


"(3) Operation by use of its daytime facilities 
of any Class II station on any Class I-A channel] not assigned 
to the United States under the North American Regional 
Broadcasting Agreement or under the U.S,/Mexican| Agreement, 


"(4) Class IV stations authorized for operation 
with daytime power in excess of 250 watts, 


"(b) Any station operating during such hours receiving 
notice from the Commission that undue interference is caused 
shall refrain from such operation during such hours pending 
further notice from the Commission. 
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"(c) Nothing contained in outstanding instruments 
of authorization for such stations shall prohibit such 
operation except as herein provided. 


“(d) The period 4:00 a.m. to 6:00 a.m.,, local standard 
oa shall not be included in determining compliance with 
3.71. 


"(e) Restrictions imposed by 83,187 on daytime 
operations shall'apply to pre-sunrise operation under this 
section," 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Whether, in view of the provisions of Section 3.87 of the 
Commission Rules and Regulations, the grant of the construc- 
tion permit to Intervenor, without a hearing, modifies appel- 
lant's license contrary to the requirements of Section 316(a) 
of the Communications Act of 1934, as amended. 


Whether, under the facts of this case, Appellant is a 
". . . person who is aggrieved or whose interests are 
adversely affected," within the meaning of Section 402(b) of 


the Communications Act of 1934, as amended. 


COUNTERSTATEMENT AS TO JURISDICTION 

COUNTERSTATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. Appellant Does Not Have Standing To Appeal 

Since The Monocacy Grant Does Not Modify 
The WBEN License And Appellant Does Not 
Claim To Be Otherwise Aggrieved Or 
Adversely Affected By The Grant 


Conclusion 
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UNITED STATES COURT OF APPEA 
For The District Of Columbia Circuit 


No. 16,017 


Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THE MONOCACY BROADCASTING COMPANY, 
Intervenor. 


. Appeal from Order of the 
Federal Communications Commission 


BRIEF OF INTERVENOR 


COUNTERSTATEMENT AS TO JURISDICTION 


Intervenor agrees with, and adopts, appellee's counterstatement 
on jurisdiction. 


COUNTERSTA TEMENT OF THE CASE 


Intervenor adopts appellee's counterstatement of the tase. 


2 
SUMMARY OF ARGUMENT 


Section 3.87(b) of the Rules prevents a station operating before 
sunrise with its authorized daytime facilities when this causes inter- 
ference. This Court in the Music Broadcasting Company case has held 
that 3.87 does not transform a daytime license into an absolute authority 
to operate before local sunrise. The Commission has made very clear 
in its interpretations of 3.87 that daytime only authorizations do not 
give an unqualified right to operate before local sunrise, and that any 
such operation must cease forthwith upon notice that interference is 
being caused. None of the cases cited in appellant's brief support its 
position that the Monocacy grant modifies the WBEN license. Since 
under the express wording of 3.87 and its consistent interpretation by 
the Commission WFMD may not operate with 5 kw between 4:00 a.m. 
and local sunrise if this causes WBEN interference, the WBEN license 
has not been modified by the WFMD grant. Appellant's only claim of 
aggrievement is its erroneous contention of WBEN modification. 
Accordingly, its appeal should be dismissed by this Court for want of 


jurisdiction under Section 402(b) of the Communications Act. 


ARGUMENT 
I. 


APPELLANT DOES NOT HAVE STANDING TO APPEAL 
SINCE THE MONOCACY GRANT DOES NOT MODIFY 
THE WBEN LICENSE AND APPELLANT DOES NOT 
CLAIM TO BE OTHERWISE AGGRIEVED OR ADVERSELY 
AFFECTED BY THE GRANT. 

On page 4 of its brief appellant states that its position in this case 
is based on Section 3.87 of the Rules. It quotes (in footnote 1) the text 
of Section 3.87(a) of the Rules which permits, with certain exceptions, 
the transmission of programs between 4:00 a.m. and local sunrise by 
standard broadcast stations with their authorized daytime facilities. It 
argues that since every construction permit incorporates, as a part of 
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the authority granted therein, the Rules of the Commission, the permit 


granted Monocacy per Se permits WFMD to operate with 5 kw from 

4:00 a.m. to local sunrise, which operation it says would cause WBEN 
objectionable interference. Thus, it concludes that grant without hearing 
of the WFMD permit modifies the WBEN license contrary |to the re- 
quirement of Section 316 of the Communications Act. 


The error of appellant's argument is that it omits the very perti- 
nent additional language of Section 3.87 of the Rules as follows: 


"b. Any station operating during such hours receiving 
notice from the Commission that undue Fete 
is caused shall refrain from such operation dur g 
such hours pending further notice from the Com- 
mission." 


This Court has held that in view of the language of (b), 3.87] of the Rules 
does not transform a "station license to operate from local sunrise to 
local sunset into an absolute authority to operate from 4:00 a.m. to local 
sunset" Music Broadcasting Company v. Federal Communications Com- 
mission, 217 F. 2d 339, 342, 95 U.S. App. D.C. 1214 (1954), There a 
daytime only station, WGRD, Grand Rapids, Michigan, operating before 
sunrise under 3.87(a) of the Rules, was required to stop broadcasting 
before sunrise because of interference to an unlimited time co-channel 
station, WING, Dayton, Ohio. The Commission disagreed with the WGRD 
claim that this constituted a modification of its license without hearing, 
contrary to the provisions of Section 316 of the Communications Act and 
9(b) of the Administrative Procedure Act. This Court affirmed the 
Commission, holding: 
"Thus, the rule (3.87) permits pre-sunrise operation by 
stations actually licensed only for daytime hours not un- 
qualifiedly, as Music would have it, but subject to the con- 
dition that the additional operation must not unduly ee 
with stations licensed for unlimited time. It is therefore 
clear that Music has never had an absolute unqualified right 
to broadcast from 4:00 a.m. to sunrise. Its only right with 
respect to those hours has been to operate until it receives 


notice from the Commission that it is causing undue inter- 
ference .. ." 
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Since 3.87 does not transform a daytime license into an unqualified 
authorization to commence operation prior to local sunrise so that an 
order to cease operation prior to local sunrise because of interference 
does not modify the license, 3.87 likewise does not transform a daytime 
license into an unqualified authorization to commence operation prior to 
local sunrise so that there is a modification of the license of a full time 
co-channel station to which interference may be caused by its pre- 
sunrise operation. The brief of appellant does not maintain that Mono- 
cacy, under its authorization, would be entitled to a Section 316 hearing 
before it could be required to cease any operation between 4:00 a.m. and 
local sunrise with its 5 kw daytime facilities, yet appellant persists in 
the contradictory argument that the WBEN license has been modified by 
the WF MD grant 


In Frank J. Russell, Jr., 16 Pike and Fischer Radio Regulation 
995 (1958), inappositely cited in appellant's brief, the Commission was 
presented with a question similar to the instant one. There it granted 
without hearing an application for a daytime permit (Station WLST, 
Escanaba, Michigan) which, as here, proposed no operation prior to 
local sunrise, and thus the authorization involved no interference to 
Station WREC, a full time co-channel operation in Memphis, Tennessee. 
Accordingly, it dismissed a petition for reconsideration of said grant 
filed by WREC under Section 405 of the Communications Act on the 
ground that WREC was not "any person aggrieved or whose interests 
are adversely affected" by the WLST grant. The March 19, 1958 Memo- 
randum Opinion and Order dismissing the WREC petition, stated, more- 
over: 

‘It is WREC's further contention that it would be adversely 


affected by the WLST grant because WREC has no assurance 
that it will be able to obtain prompt relief from the alleged 


: It is to be noted that WFMD is presently licensed to operate nighttime hours 
with 1 kw, using a directional array, so that it can operate from 4:00 a.m. to local 
sunrise with its nighttime facilities, without regard to 3.87 of the Rules and with- 
out interference to WBEN. 
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interference if WLST operates prior to local sunrise pur- 
suant to §3.87. As set forth above, §3.87 provides that any 
station operating prior to local sunrise and receiving 
notice from the Commission that undue interference is 
caused shall refrain from such operation during such hours 
pending further notice from the Commission. The Commis- 
sion has consistently considered "undue" interference under 
$3.87 to be interference which is objectionable under the 
Commission Rules. Upon a prima facie showing by |a com- 
plaining station that it is receiving such objectionable inter- 
ference from an operation under $3.87, the Commission, 
without exception, has ordered the interfering station to 
cease such operation. The U.S. Court of Appeals noted and 
approved this procedure in Music Broadcasting Co. |v. F.C.C es 
11 Pike & Fischer RR 2025, 2029. Therefore, it is our 
opinion that WREC has adequate assurance that prompt re- 
lief may be obtained from objectionable operations under 
§3.87. We are of the opinion, also, that WREC has failed to 
distinguish properly between the authorization issued to 
WLST and a rule, §3.87, which applies generally to all day- 
time stations and comes into play only in the event that a 
daytime station actually operates prior to local sunrise. 
Consequently, we believe that WREC's grievance lies not 
with the WLST authorization in question but with the] rule 
itself. Thus, the proper procedure for changing the provi- 
sions of §3.87 is not the filing of the instant petition for re- 
consideration but the filing of an appropriate petition for 
rule-making proceeding." 


The recent Memorandum Opinion and Order in Reese Broadcasting 
Corporation, 20 Pike and Fischer Radio Regulation 1136 (1960) also 
applies Section 3.87 in the light of this Court's decision in the Music 
Broadcasting Company case. There the Commission dismissed and 
denied the respective petitions by WCBG, a daytime only station at 
Chambersburg, Pennsylvania, for temporary relief from, and hearing 
on, its notification under 3.87(b) to cease operation prior to local sun- 
rise because of interference to WAKR, a full time co-channel station at 
Akron, Ohio. The Memorandum Opinion and Order holds, inter alia: 


5. Section 3.87 of our Rules provides, on a permissive 
basis, for operation between 4:00 a.m. local standard time 
and local sunrise by certain standard broadcast stations 

with their authorized daytime facilities, provided ear "any 


station operation during such hours receiving notice from 
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the Commission that undue interference is caused shall 
refrain from such operation during such hours pending 
further notice from the Commission". Hence, a Class 
III unlimited time station, such as WAKR, is entitled to 
protection of its nighttime primary service area during 
the period from 4:00 a.m. local standard time to local 
sunrise or during such portions of that period as the pro- 
tected station elects to operate. The term "undue inter- 
ference" as used in Section 3.87 has consistently been 
interpreted to mean "objectionable interference" as ex- 
plicitly defined in Section 3.182 and elsewhere in the 
Rules, coupled with a complaint of actual nighttime inter- 
ference to a licensed operation indicated as emanating 
from a particular station using its daytime facilities 
during the pre-sunrise hours. 


11. We have considered WCBG's allegations of irrep- 
arable injury, but in view of our determination that a 
hearing in this situation is neither required nor warranted, 
we find that such allegations are not relevant to the issue 
before us. In requesting the type of hearing it does, 
WCBG is in effect asserting license rights under Section 
316 of the Communications Act and Section 9(b) of the 
Administrative Procedure Act which it does not have, 
since its operation is not an unqualified one, but is clearly 
and specifically conditioned against interference to un- 
limited time stations. The action which WCBG seeks to 
vacate merely requires that the station be operated within 
the terms and conditions of its outstanding license. Indeed 
to countenance WCBG's pre-sunrise operation would work 
the very type of modification of WAKR's license that the 
courts have heretofore deemed unacceptable. Federal 
Communications Commission v. NBC (KOA), 319 U. S. 
239; L. B. Wilson v. Federal Communications Commis- 
sion, 170 F. 2d 793 (CA.D.C.) WCBG could, of course, 
obtain an evidentiary hearing by filing a formal applica- 
tion for modification of its license to include regular 
nighttime operation. At such a hearing, evidence could 

be adduced in the conventional manner with a view to 
determining whether the need for WAKR's nighttime serv- 
ice, which would be lost by reason of WCBG's pre-sunrise 
operation, would be outweighed comparatively by the need 
for a new nighttime service at Chambersburg. However, 
no such application has been tendered by WCBG. {(Empha- 
sis supplied.) 


Appellant's brief cites Federal Communications Commission v. 
National Broadcasting Company, Inc., 319 U. S. 239, 87 L. Ed. 1374 
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(1943) and L. B. Wilson, Inc. v. Federal Communications Commission, 
170 F. 2d 793, 83 U.S. App. D.C. 176 (1948) for the proposition that a 
licensee is entitled to a hearing before its license may be} modified. 
The point in the instant case is simply that, unlike the issues in the 
KOA and Wilson cases, no modification of the WBEN license results 
from the Monocacy grant since under 3.87 WFMD cannot operate with 

5 kw prior to local sunrise if such operation causes objectionable inter- 


ference to any WBEN pre-sunrise operation. In the KOA and Wilson 


cases, the permittees had absolute unqualified rights to operate ina 
manner which would cause objectionable interference to existing 
stations, so that the licenses of the latter were held to be modified by 
grant of the permits, irrespective of whether operation by the permit- 
tees had yet begun so that de facto interference existed. But here 
since the Monocacy grant limits the WFMD 5 kw operation to daytime 
hours, and under 3.87 any such operation before sunrise is conditional 
on non-interference to co-channel stations, the WBEN license has not 
been modified by the grant. 


The remaining case cited in appellant's brief, Interstate Broad- 
casting Company, Inc. v. Federal Communications Commission, the 
November 17, 1960 Decision of this Court in Case No. 15406 is not 
pertinent to the 3.87 question at issue here. There it was contended 
the grant of a Riverhead construction permit application would create 
adjacent channel interference during daytime hours to Station WQXKR, 
New York, New York, thus causing WQXR economic injury. In the 
circumstances, this Court held Interstate, the WQXR licensee, to be 
a "party in interest" within the meaning of Section 309(c) of the Com- 
munications Act. But here, under 3.87(b) of the Rules, Monocacy can- 
not operate pre-sunrise with its authorized daytime facilities if 
interference is caused WBEN. Since WBEN will not suffer electrical 
interference, the WFMD grant does not modify the WBEN license; and 
the alleged modification is the only aggrievement of which appellant 
here complains (Par. III, Notice of Appeal, J.A. 3). WBEN therefore 
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is not a party “aggrieved or whose interests are adversely affected" 
within the meaning of Section 402(b) of the Communications Act. 
WJR Goodwill Station, Inc. v. F.C.C., 337 U. S. 265, 277 (1949); 178 
F. 2d 720, 721, 85 U.S. App. D.C. 392 (1949). 


I. 


CONCLUSION 


For the foregoing reasons it is submitted that the Monocacy 


grant does not modify the WBEN license, and that appellant is not a 
party aggrieved or whose interests are adversely affected by said 
grant. The appeal should, therefore, be dismissed. 


Respectfully submitted, 


JOHN P. SOUTHMAYD 


703 Perpetual Building 
Washington 4, D.C. 


Attorney for: 
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Intervenor 


Of Counsel: 


Fisher, Wayland, Duvall and 
Southmayd 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,017 
WBEN, INC., 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
THE MONACACY BROADCASTING COMPANY, 
Intervenor. 


Appeal from Order of the 
Federal Communications Commission 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


I. Nature of Authorization 


It is important that the nature of the authorization given to 
Monocacy Broadcasting Company be clearly delineated. The construc- 
tion permit, issued on September 8, 1960, gives Station WFMD the 
absolute right to commence operation prior to sunrise with its daytime 
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facilities. Station WFMD also received the absolute right to continue 
this operation, prior to sunrise, until Station WBEN discovers that the 
pre-sunrise operation has commenced, proves that actual interference 
exists, and files an affidavit of protest with the Commission. Thus, the 
appellee's statement that WFMD was specifically prohibited from operat- 


ing prior to sunrise if interference were caused, is incorrect. Appellee 


has conceded that! the pre-sunrise operation of Station WFMD, with its 
daytime facilities, will cause interference to Station WBEN, and despite 


the fact, Station WFMD has been specifically authorized to commence 
such operation. (See Appellee's Brief, p. 3) 


For the same reason, appellee's statement on page eleven of its 
Brief is erroneous. If Monocacy should start pre-sunrise operation 
with its daytime facilities, the Commission would not “notify it to re- 
frain from such unlicensed interference . . ." until WBEN discovered 
and proved that such operation was causing interference. Thus, the 
interference could continue for an unlimited time until WBEN was able 
to file the necessary affidavits, and the Commission was able to give 


consideration thereto. 


Again, on page fourteen, the appellee misstates the scope of the 
Monocacy license. Monocacy can operate with 5 kw (its daytime facilities) 
prior to local sunrise under its present authorization, although it is con- 
ceded that such operation will cause interference to WBEN. Despite the 
knowledge that interference will be caused to Station WBEN, Monocacy 
does not even have to advise the Commission if and when such operation 
commences. 


Il. Modification of License 


The Commission contends that the grant to Monocacy does not 
modify WBEN's license for two reasons. First, the grant to Monocacy 
is a qualified license, Music Broadcasting Company v. Federal Communi- 
cations Commission, 95 U.S. App. D.C. 12, 217 F.2d 339 (1954), and 
second, since Section 3.87 of the Commission's Rules is incorporated in 
the WBEN license, it must accept the procedures set up by the Rule. 
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It is submitted that the first contention is without merit. In the 
Music case, supra, this Court held that a daytime station|did not receive 
a right to operate prior to sunrise that entitled it to a hearing under Sec- 
tion 316 of the Communications Act of 1934, as amended,| before such 
pre-sunrise operation could be stopped. Appellant concedes this point 
but submits it is irrelevant to the instant appeal. The nature of the 
authorization to WFMD and its duration are immaterial to the question 
of modification of the WBEN license, so long as there is an absolute 
right for WFMD to commence the operation. Whether Monocacy ever 
exercises that right, or whether the right is subject to a condition sub- 
sequent is immaterial. 


This Court has considered matters of this nature before. In 


American Broadcasting- Paramount Theatres, Inc. v. Federal Com- 


munications Commission, 89 U.S. App. D.C. 298, 306, 191) F.2d 492, 

500 (1951), the question arose whether a grant of a special] service 
authorization, without a hearing, modified the license of Station WAEC, 
an existing standard broadcast station. The Commission there contended 
that the grant of a "temporary special service authorization" distinguished 
the appeal from the holding of the KOA 1 case where a "regular license” 
was involved. This Court concluded that the existing station was entitled 
to "a reasonable opportunity to be heard" under Section 312(b) (now Sec- 
tion 316) although under certain circumstances a "full hearing" need not 
be held. However, in the latter event, the burden would be on the Com- 
mission to justify its failure to hold such a hearing. The case clearly 
establishes the principle that the grant of a temporary license does 
modify an existing license if the authorized operation will cause inter- 


ference. 


The same principle was enunciated by this Court in Capitol Broad- 
casting Company v. Federal Communications Commission, 103 U.S. App. 
* eee — ———— 


a Federal Communications Commission v. National Broadcasting Company, 
Inc. (KOA), 319 U.S. 239, 87 L.Ed. 1374 (1945). 
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D.C. 252, 257 F.2d 630 (1958). In that case an experimental grant was 
made on the channel of an existing television station. The grant was 
made despite the fact that the minimum separation distance between 
co-channel stations was not observed. The Commission contended that 
no interference would be caused to the existing station since the grant 
specified that the experimental station must operate with reduced power 
and antenna height. The existing station appealed from the grant with- 
out a hearing contending that the experimental authorization modified 
its license. The Court held that the existing station had standing and 
was entitled to a hearing on its charges that the application was not for 


a bona fide experimental station. 


It is clear, therefore, that the nature of the license granted to the 
interfering station is not controlling. The grant of any license, that will 
cause interference to an existing station, constitutes a modification of 
that station's license, and the existing station is entitled to a reasonable 
opportunity to be heard. 


The Commission also contends that Section 3.87 of the Commis- 
sion's Rules is part of the WBEN license and, therefore, WBEN is 
limited to the remedy presented by that Rule in protecting its license 


even though the authorized operation will cause interference to its 


existing operation. WEEN concedes that Section 3.87 is part of its 


license but has contended, and is now contending, that such a limitation 
is illegal if the authorized operation modifies its license. The license 
of every station incorporates the provisions of the Communications 

Act of 1934, as amended, and the Rules of the Commission. Thus, the 
protection guaranteed by Section 316 of the Act is, and has always been, 
part of the WBEN license. A station's operation under Section 3.87 
may or may not modify the WBEN license, depending upon the facts of 
the case. Thus, many stations on 930 ke can operate prior to sunrise 
with their daytime facilities and cause no interference to WBEN. How- 
ever, the Commission cannot, by administrative fiat, repeal the provi- 
sions of the Communications Act. This has been attempted in the instant 
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proceeding and the appellant contends such action is illegal and improper 
WBEN has attempted to call this matter to the Commission's attention 


by a petition for rulemaking that is still pending.” WBEN is now exercis- 


ing its legal right to request a hearing prior to grant when it has knowl- 
edge that a requested license, whereunder pre-sunrise operation is 
authorized to take place in accordance with Section 3.87, will in fact 
modify its license. 


I. Standing 
The Commission contends that the appellant has no standing to 
take this appeal since both the merits and standing depend upon the 
question of modification. This contention has been refuted by this 
Court's decision in the Capitol case, supra, where the Commission 
made the same argument. In that case, the Commission contended 
that the grant of the experimental authorization would not cause inter- 
ference to the existing station, and, thus, it had no standing to appeal. 
The Court dismissed that argument without comment, reversed the 
Commission and required it to hold a hearing on the application and 
to make the existing station a party to the proceeding. 


The Commission also contends that WBEN lacks standing since it 
does not contend that Monocacy intends to commence operation prior to 
sunrise with its daytime power. Such a contention is erroneous both as 
to fact and law. First, WBEN, in its petition to designate the WFMD ap- 
plication for hearing, alleges that the application stated that the station 
would commence operation at 5:00 A.M. which would be prior to local 
sunrise nine months of the year. (J.A. 23) Since WFMD was authorized 
to use its daytime facilities, prior to sunrise, the presumption must be 
that the station would act in accordance with its authorization. If the 
station did not propose to use its daytime facilities prior to sunrise, 
the burden was on it to so state in the application. This it |did not do! 


2 On September 11, 1959, appellant filed a petition for rulemaking to change 
Section 3.87 of the Commission's Rules. No action has been taken/on this petition. 
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In any event, it is appellant's contention that the modification of 
license occurs at the time the authorization is granted, not when actual 


operation begins. In the Capitol case, the appeal was taken from the 


grant of the experimental authority, not from the commencement of 
operation. The Commission has granted Station WFMD the authority 

to operate prior to sunrise with its daytime facilities. It is this 
authorization that has modified the WBEN license, and the question 

of whether and when WFMD exercises that authority is immaterial. 
Moreover, if any presumption is to be indulged in, it is the presumption 
that a station will use its authorized facilities, not that such authority 


will be ignored. 


In any event, it is clear that appellant has standing to challenge 
a grant that modifies its license at the time it is made and it does not 
have to wait until actual interference occurs before exercising its legal 


rights. 


CONCLUSION 


It is clear that the Commission, without a hearing, has granted 
Station WFMD the 'absolute and unqualified right to operate prior to 
sunrise with its daytime facilities. Appellee concedes that such opera- 
tion will cause interference to Station WBEN within its normally pro- 
tected contours. (Brief, pp. 10-11) Thus, the sole issue is whether 
WBEN's right under Section 3.87 to have the operation stopped after 
it has actually begun and interference has occurred, prevents it from 
obtaining the hearing guaranteed by Section 316 of the Communications 
Act of 1934, as amended, prior to grant. The Commission's argument, 
reduced to its simplest terms, is that the Commission's Rules have 
provided appellant with an alternative remedy that supersedes the 
remedy provided by Congress. Such a contention is obviously without 


support in law. 
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Intervenor refers to the Commission's recent decision in Reese 
Broadcasting Corporation, 20 Pike and Fischer Radio Regulations, 1136 
(1960). In that case, the Commission candidly discloses the procedure 
it follows in dealing with pre-sunrise complaints: Id. at 1138. 


"Our long standing method for dealing with pre- 
sunrise interference complaints may be summarized as 
follows: the complaint must be accompanied by a verifi 

of actual interference within the complainan 
protected nighttime service area. This requirement 
serves only to establish that the complaining station, 
which is licensed to operate during the pre-sunrise hours, 
is itself operating during such hours, and to afford a|pre- 
liminary indication of the source of the alleged interference 
complained of. We then determine, using the skywave prop- 
ogation curves contained in Figure 2, Section 3.190 of the 
Rules, whether the alleged interference is indicated. If sO, 
the offending station is routinely notified that its conflicting 
pre-sunrise operation must be discontinued. It is emphasized 
that in making the finding of undue interference we are guided 
exclusively by Figure 2, and that this finding is not influenced 


by the particular methods or techniques employed by| the com- 
plainant in determining actual interference." (Underlining 


supplied), 


Thus the Commission's position in this appeal is emphasized in 
all its incongruity. A full showing, fully consistent with the Commis- 
sion's Rules, has been filed demonstrating that the authorized operation 
of WF MD will cause "undue interference" to Station WBEN. The Com- 
mission must accept such an engineering affidavit based upon its own 
Rules. Hall v. Federal Communications Commission, 99 U.S. App. D.C. 
86, 94, 237 F.2d 567, 575 (1956). However, the Commission has ignored 
the showing and authorized WFMD to operate with the challenged facilities 
until a verified complaint is filed. Once the complaint is filed, the Com- 


mission solely bases its action on the same type of showing filed before 


the grant was made. The engineering evidence, ignored prior to grant, 
becomes a final and conclusive determination after grant. |The existing 


station has spent time and money locating and proving actual interference, 
the public has lost the service of the existing station, and the listening 
public near the new station has become accustomed to a new service that 
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cannot be continued. However, the Commission has made no attempt 
to justify such an unusual and unconventional denial of a hearing as 
being in the public interest as required by the Court. American Broad- 
casting- Paramount Theatre, Inc., supra. 

For the reasons set forth in the appellant's Brief and in this 


Reply Brief, it is respectfully requested that the Commission's action 
of September 8, 1960, granting the application of The Monocacy Broad- 


casting Company, lwithout a hearing, be set aside and the case remanded 


with instructions that a hearing be held and appellant be allowed to 
intervene and participate as a party; and for such other and further 


relief as the Court may deem just and proper. 


Respectfully submitted, 


FRANK U, FLETCHER 
ROBERT L. HEALD 
HENRY R. GOLDSTEIN 
Attorneys for: 
WBEN, INC. 


Of Counsel: 

SPEARMAN AND ROBERSON 
1023 Munsey Building 
Washington 4, D. C. 


Dated: February 20, 1961 


